AMENDED IN SENATE APRIL 13, 2000

SENATE BILL No. 2077

Introduced by Senator Ortiz

February 25, 2000

An act to amend-Seetier—1##0 8Bkctions 1770, 1771, 1771.2,
1772, 1773, 1774, 1775, 1776.6, 1777, 1777.2, 1777.4, 1779, 1779.2,
1779.4,1779.6,1779.8, 1779.10, 1780, 1780.2, 1780.4, 1781, 1781.2,
1781.4, 1781.6, 1781.8, 1781.10, 1782, 1783, 1783.2, 1784, 1785,
1786, 1786.2, 1787, 1788, 1788.2, 1788.4, 1789, 1789.2, 1789.4,
1789.6, 1789.8, 1793.5, 1793.6, 1793.7, 1793.8, 1793.9, 1793.11,
1793.13, 1793.15, 1793.17, 1793.19, 1793.21, 1793.23, 1793.25,
1793.27, 1793.29, 1793.50, 1793.56, 1793.58, 1793.60, and 1793.62
of, to amend and renumber Sections 1771.9 and 1771.11 of, to
add Sections 1771.3, 1772.2, 1779.7, and 1783.3 to, to repeal
Section 1771.8 of, and to repeal and add Sections 1771.4, 1771.5,
1771.6, and 1771.7 ofthe Health and Safety Code, relating to
continuing care contracts and making an appropriation
therefor

LEGISLATIVE COUNSEL'S DIGEST

SB 2077, as amended, Ortiz. Continuing care contracts:
retirement communities: elderly.

Existing law contains provisions relating to supervision of
life care contracts, also known as continuing care contracts,
including requirements governing continuing care
communities and contracts.

This bill would revise and recast these provisions, including
changes to the definitions used in these provisions, rights of
continuing care community residents, requirements for the
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obtaining of a certificate of authority for a continuing care
community, and continuing care contract requirements.

Existing law creates the Continuing Care Provider Fee
Fund, which is continuously appropriated to the State
Department of Social Services for purposes of administering
continuing care retirement community provisions. The fund
consists of fees paid to the department pursuant to these
provisions.

This bill would make various changes in provisions relating
to the establishment of fees, including requirements
pertaining to the establishment of fees for changes in
continuing care provider organizations, thus increasing
payments to the fund and thereby constituting an
appropriation.

Existing continuing care provisions specify that any entity
that sells deposit subscriptions that either proposes to promise
to provide care without having a current and valid permit to
sell these subscriptions or fails to place any consideration into
an escrow account is guilty of a misdemeanor.

This bill would provide that these misdemeanors relate to
any entity that accepts deposits, rather than any entity that
sells deposit subscriptions.

Because the bill would change the definition of a crime, it
would constitute a state-mandated local program.

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement.

This bill would provide that no reimbursement is required
by this act for a specified reason.

- | | Legist : findings,

residents.
Vote: majority. Appropriation:—aoyes Fiscal committee—~no
yes State-mandated local program: yes
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The people of the State of California do enact as follows:
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SECTION 1. Section 1770 of the Health and Safety
Code is amended to read:

1770. The Legislature finds, declares, and intends all
of the following:

(@) Continuing care retirement communities are an
alternative for the long-term residential, social, and
health care needs of California’s elderly residents, seek to
provide a continuum of care, minimize transfer trauma,
and allow—fer—prevision—ofservicesto be providedin an
appropriately licensed setting.

(b) Because elderly residents ofteboth expend a
significant portion of their savings in order to purchase
care in—the a continuing careretirement community and,
thereby, expect to receive care —at—théheir continuing
care retirement community for the rest of their lives,
tragic consequences can resut—froiin a continuing care
provide—beeeming becomes insolvent or unable to
provide responsible care.

(c) There is a need for disclosure concerning the terms
of agreements made between prospective residents and
the continuing care provider, and concerning the
operations of the continuing care retirement community.

(d) Providers of continuing care shoulde required to
obtain a certificate of authority to enter into continuing
care contracts andshould be monitored and regulated by
the State Department of Social Services.

(e) This chapter applies equally to for-profit and
nonprofit provider entities.

() This chapte——shal—be states the minimum
reguirement requirements to be imposed upon any
entity offering or providing continuing care—as—set—forth
wthisehapter
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—5— SB 2077

(g) Because the authority to enter into continuing
care contracts granted by the State Department of Social
Services is neither a guarantee of performance by the
providers nor an endorsement o&ny continuing care
contract provisions, prospective residents must carefully
consider the risks, benefits, and costs before signing a
continuing care contract and should be encouraged to
seek financial and legal advice before doing so.

SEC. 2. Section 1771 of the Health and Safety Code is
amended to read:

1771. Unless the context otherwise requires, the
definitions in this section govern the interpretation of this
chapter.

(@) (1) “Affiliate” means any person, corporation,
limited liability ~ company, business  trust, trust,
partnership, unincorporated association, or other legal
entity that directly or indirectly controls, is controlled by,
or is under common control with, a provider or applicant.

(2) “Affinity group” means a grouping of—individuals
entities sharing a common interest, philosophy, or
connection (e.g., military officers, religion).

(3) “Annual report” meansf&uemed—fmeynelal

beer—approved—by—the—department—al—te—be—submitted (o
the—department—by—each—provider—anruallyy—as—required
by the report required to be filed annually by each
provider with the department, as described Bection
1790.

(4) “Applicant” means any entity or combination of
entities, that submits and has pendingan application to
the department for a permit te—sell—depesit—subseriptions
accept depositand-certificates certificateof authority.

(4)_
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(5) “Assisted living” means assistance with personal
activities of daily living, including dressing, feeding,
toileting, bathing, grooming, mobility, and associated
tasks, to help provide for and maintain physical and
psychosocial comfort.

(6) “Assisted living unit” means the living area or unit
within a continuing care retirement community that is
specifically designed to provide ongoing assisted living.

(7) “Audited financial statement” means financial
statements prepared in accordance with generally
accepted accounting principles—and—-shall—inelude
including the opinion of an independent certified public
aceeduntant; accountant, and notes to the financial
statements considered customary or necessarypravide
full disclosure—er—adegquate—understanding—of- ttaand
complete information regarding the providerdinancial
statements, financial condition, and operation.

(b) [reserved]

(c) (1) “caneellatieonr—“Cancel” means to destroy the
force and effect of an agreement or continuing care
contrack-by-making-erdeclarnrgivoetd-ertnvalid

(2) “Cancellation period” means the 90-day period,
beginning when the—transterer—signesident physically
moves into the continuing care—eentractretirement
community during which—time the residert—er—transferor
may—+eseird cancel the continuing care contractas
provided in Section 1788.2

(3) “Care” means nursing, medical, or other health
related services, protection or supervision, assistance
with the personal activities of daily living, or any
combination of those services.

(4) “Cash equivalent” means certificates of deposit
and United States treasury securities with a maturity of

five years or less—Pessession—and—eontrol-of—any—of these
ms#&meﬁs—sh&”—be—ﬁaﬂs#e#ed—te—the—esemw—agent or

(5) “Certificate” or “certificate of authority” means
the—writter—autherization—froem certificate issued bythe
department—for properly executed and bearing the State
Seal, authorizinga specified provider to enter into one or
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—7— SB 2077

more continuing care contracts at a single specified
continuing care retirement community.

(6) “Condition” means a restrictiorR—er—reguired—aetion
placed—en—a—provisienal—or—final—eertificate —ef—authority
specific action, or other requirement imposeoy the
department for the initial or continuing validity of a
permit to accept deposits, a provisional certificate of
authority, or certificate of authority A condition may
limit the circumstances under which the provider may
enter into any new deposit agreement orcontract, or
may be imposed asa condition precedent to the issuance
of a—¥mal permit to accept deposits, a provisional
certificate of authority, ocertificate of authority.

(7) “Consideration” means some right, interest, profit,
or benefit —aeerding—to—onre—party— opaid, transferred,
promised, or provided by one party to another as an
inducement to contract. Consideration includesome
forbearance, detriment, loss, or responsibilitghat is
given, suffered, or undertaken -by—the—etherparty as an
inducement to another party to contract

(8) “Continuing care contract” means —a—whitten

contract that includes —a—premise—expressed—er—implied, by
a—provider—to—provide—one—or—more—elements—ef—<care—to an
eldeHy—Feadent—feHhe—dﬁﬁaﬂen—ef—ms—er—her—H#e—eﬁor a
term—in—exeess—ef—ene—yeagontinuing care promise made

in exchange for—the—payment— odn entrance fee, the
payment of periodic charges, or both types of payments.
A continuing care contract may consist of one agreement
or a series of agreements ard—may—haitber writings
incorporated by reference——A—life—care—econtract; as

de#ned—m—p%ag%aph—ea—ef—subdnﬁsmm)—éﬁ—a—type—ef

(9) “Continuing care—een#act advisory committee”
means an advisory panel appointed pursuant to Section
1777.

(10) “Continuing care promise” means a promise,
expressed or implied, by a provider to provide one or
more elements of care to an elderly resident for the
duration of his or her life or for a term in excess of one
year. Any such promise or representation, whether part
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of a continuing care contract, other agreement, or series
of agreements, or contained in any advertisement,
brochure, or other material, either written or oral, is a
continuing care promise.

(11) “Continuing care retirement community”
€ERE) means a facility located within the State of
California where services promised in a continuing care
contract are provided. A distinct phase of development
approved by the department may be considered to be the
continuing care retirement community when a project is
being developed in successive—muiltipldistinct phases
over a period of time. When the services are provided in
a—resident's residents’ own—heme homes the homes into
which the provider takes those services—eolleetivelse
considered part of the continuing care retirement
community.

(12) “Control” means—the—pewer—to—directdirecting or

eause causing the direction of thefinancial management
and or the policies of another entity, including an
operator of a continuing care retirement community,
whether—through—theby means of the controlling entity’s
ownership—ef—veting—seeurties,—byinterest, contract, or
etherwise any other involvementA _parent entity or sole
ntrol
emember of an entity controls a
subsidiary entity provider for a continuing care
retirement community—threugh—direet—participation its
officers, directors, or agents directly participate in the
management of the subsidiary entity or the initiation

or approval of policies—directh—affectinghat affect the

continuing care retirement community’s operations,

including, but not limited te—appreval— ofapproving
budgets or—appreval-othe administrator for acontinuing

care retirement community-administrator

(d) (1) “Department” means the State Department
of Social Services.

(2) “Bepesit—subseription™ “‘Deposit” means—a—eash—or
eash—equaJreH{—paymennny transfer of consideration,

including a promise to transfer money or propertpade
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—9— SB 2077

a depositor to any entity that promises or proposes to
promise to provide continuing care, but is not authorized
to enter into a continuing care contract with the potential
depositor

(3) “Deposit—sqbser—ipfeien_ agreement” mears— a

certificate—of—autherity any agreement made between
any entity accepting a deposit and a depositor. Deposit
agreements for deposits received by an applicant prior to
the departments release of funds from the deposit
escrow account shall be subject to the requirements
described in Section 1780.4

(4) “Depository” means a bank or institution that is a
member of the Federal Deposit Insurance Corporation or
a comparable—mle deposit msurance program.——Fhe

(5) “Depositor” means any prospective resident who
pays a deposit. Where any portion of the consideration
transferred to an applicant as a deposit or to a provider
as consideration for a continuing care contract is
transferred by a person other than the prospective
resident or a resident, that third-party transferor shall
have the same cancellation or refund rights as the
prospective resident or resident for whose benefit the
consideration was transferred.

(6) “Director” means the Director of —the—State

Social Services.

(e) (1) “Elderly” means an individual who is 60 years

of age or older.
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(2) “Entity” means an—e#g&n&aﬂeﬂ—er—bemg—that

posdwidual,

partnership, corporation, limited liability company, and
any other form for doing businessEntity includes a
person, sole proprietorship, estate, trust, associatamg
joint venturepartrership,-ercerporation

(3) “Entrance fee” means—anthe sum of anyinitial,
amortized, or deferred transfer of consideration made or
promised to be made byor on behalf of, a person
entering into a continuing care contradgr the purpose
of assuring care or related services pursuant to that
continuing care contract or as full or partial payment for
the promise to provide—enre—er—more—elementscafe for
the term of the continuing care contract——Anr—entrance
Entrance fee includes the purchase price of a
condominium, cooperative or other interest sold in
connection with a promlse of contlnumg care——The

coentraet. An—entranee—feeinitial, amortized, or deferred
transfer of considerationthat is greaterin value than 12
times the monthlycare fee shall be presumed-te—mply a

promise—te—provide—eare—ter—mere—thar—one—year—FHhe term
“aceommedaton—tee—may—he—Synenymeustly—used

to
mean-an-entrancefd®e an entrance fee
(4) “Equity” means the—esidualvalue of—a—busiress—or
real property—beyend—aﬂy—nsreﬁg&ge—e%deed—ef—trust
inin excess of the aggregate
amount of all liabilities secured by the property
(5) “Equity interest” means an interest held by a
resident in a continuing care retirement community that
consists of either an ownership interest in any part of the
continuing care retirement community property or a
transferable membership that entitles the holder to
reside at the continuing care retirement community.
(6) “Equity  project” means a continuing care
iven
retirement community where residents receig@ equity
interest in the continuing care retirement community
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— 11— SB 2077

property—er—r—a—transferable—membership—n—a—+restdent’s
asseetation

(7) “Escrow agent” means a bank or institution,
including, but not limited to, a title insurance company,
approved by the department—as—ecapable—ef—ensuring the
safety—ef—the—funds—and—properties—entrusted—e—it and
capable—and—willing—to—pererm—the—terms—ef—the—escrow

i ajpoer
hold and render accountings for deposits of cash or cash
equivalents

() “Facility” means any place or accommodatien- in
which where a provider—undertakes—te—previd@rovides
or will provide a resident with care or related services,
whether or not the place or accommodation is
constructed, owned, leased, rented, or otherwise
contracted for by the provider.

(9) (reserved)

(h) (reserved)

() “Inactive  certificate of authority” means a
certificate that has beer—deelared—mnactiierminated
under Section 1793—8—&Hd—|ceﬁele1ts—|%s—helder—ne—longer

() (reserved)

(k) (reserved)

() 9-"Life care contract” means a continuing care
contract that includes a promise, expressed or implied, by
a provider to provideor pay for routine services at all
levels of care, including acute care and the services of
physicians and surgeonsto the extent not covered by
other public or private insurance benefit§p a resident
for the duration of his or her life. Care shall be provided
under a life care contracin a continuing care retirement
community having a comprehensive continuum of care,
including a skilled nursing facility, under the ownership
and supervision of the provider on or adjacent to the
premlses—m—a—H#e—eaFe—eeH#aet— Mo change—ismay be
made in the monthly fee based on level-ef—serviaee
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A life care contract shall also include provisions to
subsidize residents who become financially unable to pay
their monthly care fees.

(m) (1) “Monthly care fee” means the—meonthly
charge fee chargedto a residentin a continuing care
contract on a monthly or other periodic basisr current

accommodatlons and serwees—reﬂdefed—memmﬂg— care,

|nclud|ng care, board, or lodging. Periodientrance fee
payments or other prepaymentshall not be monthly
care fees

(2) “Monthly fee contract” means a continuing care
contract that—prevides—by—its—terms—for—the—menthly
payment—et—a—fee—for—aceommodations—and—services
renderedrequires residents to pay monthly care fees

(n) “Nonambulatory person” means a person who is
unable to leave a building unassisted under emergency
conditions;-asn the mannedescribed by Section 13131.

(o) (reserved)

(p) (1) “Per capita cost” means a continuing care
retirement community’s operating expenses, excluding
depreciation, divided by the average number of
residents.

(2) “Periodic charges” means fees paid by a resident
on a periodic basis.

(3) “Permit to—sell—depesit—subseriptions™accept
deposits” means a written authorization by the
department—for permitting an applicant to enter inte—ene
er—moere deposit—subseriptionagreements—atregarding a
single specified—leeation continuing care retirement
community
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— 13— SB 2077

(4) “Prepaid contract” means a continuing care
contract in which the monthly care fee, if any, may not
be adjusted to cover the actual cost of care and services.

(5) “Preferred access” means that residents who have
previously occupied a residential living unit have a right
over other persons to any assisted living or skilled nursing
beds that are available at the community.

(6) “Processing fee” means a payment—by— the
transferor to cover administrative costs of processing the
application of a—subseriber depositor or prospective
resident.

(7) “Promise to provide one or more elements of
care” means any expressed or implied representation
that one or more elements afare will be provided or will
be available, such as by preferred aceess;—whether the

gospesosalen e seel ol mecoalegion crie conlooer ollier

(8) “Proposes” means a representation that an
applicant or provide—ptanswill or intends to make a

future promlse to provide care—which—may ecluding
a promise that issubject te—the—happening—oeft—certain

events, a condition, such as the construction of a
continuing care retirement communrity—eenstruetioor
ebtatring the acquisition o& certificate of authority.

(9) (A) “Provider” means -anany entity that provides,

prefises—te—previde continuing care, makes a continuing

care promise,or proposes to promise to provide—eare for

98



SB 2077 — 14 —

NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

wWwww
rOWNBE

wWww
~N O o1

HWW
O O

H-fe—er—fe%mere—thaﬂ—ene—year continuing care

(B) ‘Provider” also means any entity that controls—the

an entity -that—premises—ecare—as—determined—Dby- the

described in subparagraph (A). The
department shall determine whether an entity controls
another entity for purposes of this article.

(C) “Provider” shall not include a homeowner’s
association, cooperative, or condoninium associatien— shall
Aetmaybe a provider.

(10) “Provisional certificate of authority” means
writter—authorization the  certificate issued by the

department —an{—allfews—the—p#ewdeigte—eﬂ%e%lnto
coRtrug—eare—eontracts—Fhis—provistonal—eertifteate IS
issued—after—the—conditions—defined—n—Section—1736— have
been—met—and—is—issuedfora—term—speeified—by—subdivision
by—of, properly executed and bearing the State Seal,
under Section 1786.A provisional certificate of authority
shall be limited to the specific continuing care retirement
community and number of units identified in the
applicant’s application.

(q) (reserved)

(N (1) “Refundable “Refund reserve” means the

ame&m—eaJeHla{ed—te—eﬂs&Fe—ehe—avaﬂabﬂﬁy—ef—f&Hds for
speeified—refunds—of—entrance—feegeserve a provider is

required to maintain, pursuant to Section 1793

(2) “Refundable contract” means a continuing care
contract —ferm that includes —promises a promise
expressed or impliedby the providerto pay —refands—of
an entrance —feesfee refund or to repurchase the
transferor’s unit, membership, stock, or other interest in
the contlnumg care retirement communlty when the

refund promise to refund some or all of the initial
entrance fee extends beyond the resident’s sixth year of
residency Providers that enter into refundable contracts
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— 15— SB 2077

shall be subject to the refund reserve requirements of
Section 1793. A continuing care contract that includes a
promise to repay all or a portion of an entrance fee that
is conditioned upon reoccupancy or resale of the unit
previously occupied by the resident, shall not be
considered a refundable contract for purposes of the
refund reserve requirements of Section 1793, provided
that this conditional promise of repayment is not referred
to by the applicant or provider as a “refund.”

(3) “Resale fee” means a levy by the provider against
the proceeds from the sale of a transferor's equity
interest.

(4) “Reservation fee” -means—eash—received—Dby- an
appheant—rom—an—interested—individual—durtnrg—a—market
testHeasthtiy—study—that—eomphes—with—sabetwston—B) of
Seetton—1//LE6refers to consideration collected by an
entity that has made a continuing care promise or is
proposing to make this promise and has complied with
Section 1771.4

(5) “Resident” means a person who enters into a
continuing care contract with a provider, or who is
designated in a continuing care contract to be a person
being provided or to be provided services, including care,
board, or lodging.

(6) “Residential care facility for the elderly” means a
housing arrangement as defined by Section 1569.2.

(7) “Residential living unit” means a living unit in a
continuing care retirement community that is—ehuded
. . : o nse

w—the—restdental—care—tactity—tor—the—elderdy—hee
capaeitys—but not used exclusively for—persenal—ecare

assisted livingor nursing services.

(s) LSubseHbeiLme&Hs—a—peren—whe—has—apmed—to be
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(t) (1) “Termination” means the ending of a
continuing care contract as provided for in the terms of
the continuing care contract.
nterest.

agﬂms{—the—p%eeeeds—#em—ﬂqe—s&le—ef—a—traﬁsme{—s—eqwty

(49—“Transfer trauma” means death, depression, or
regressive behavior that is caused by the abrupt and
involuntary transfer of an elderly resident from one home
to another—resultinrg—inand results froma loss of familiar
physical environment, loss of well-known neighbors,
attendants, nurses and medical personnel, the stress of an
abrupt break in the small routines of daily hfe;—and the
majer loss of visits from friends and relatives who may be
unable to reach the new facility.

(3) “Transferor” means a person who transfersor
promises to transfer—a—sum—oef—money—or—preperty—for the
purpese—ef—assuring consideration in exchange focare
of and related services—pursuant tander a continuing
care contraet—whether or proposed continuing care
contract,for the benefit oFthe-transferer another.

SEC. 3. Section 1771.2 of the Health and Safety Code
is amended to read:

1771.2. (a)-Ne—entity—propesirg—to—premise—to—provide
care—shal An entity shall be required to apply for and hold
a currently valid permit to accept deposits before it may
enter into a deposit—subseriptiongreement er—selhccept

a deposit —subseription—untess—the—entity—has—apphed for
&nel—reeewed—a—eu#em—and—vaw—pemm{—te—seﬂ—deposn

(b) Ne—eeﬂ%iﬂﬂmg—e&Fe—een#aet—shaH—be—e*eeuted,
} #d provider shall
hold a currently valid provisional certificate of authority
or final certificate of authoritybefore it may enter into a
continuing care contract
(c) H¥—Before a provider subcontracts or assigns to
another entity the responsibility to provide continuing
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— 17— SB 2077

care, that other entity shall have a current and valid
certificate of authority. —Fhe A provider holding a
certificate of authority may contract for the provision of
a particular aspect of continuing care, such as medical
care, with another entity that does not possess a
certificate  of authority, if that other entity is
appropriately licensed under laws of this state to provide
that care, and—that—are ithe provider hasnot paid in
advancefor more than one year-advarfoethat care

(d) If an entity enters into an agreement to provide
care for life or for more than one year to a person under
60 years of age in return for—payment—efan—entrance fee

tod sconsideration and the agreement

includes the provision of services to that person after age
60, when the person turns 60 years of adige promising
entity shall—either—terminate—the—continting—eare—eontract
er—meet shall comply with all the requirements —of

imposed bythis chapter—when—the—first—sueh—persen—turns
60-years-efage
, iations. s, or
te)Homeowners——asseciations e.eeeprse.latwes

SEC. 4. Section 1771.3 is added to the Health and
Safety Code, to read:

1771.3. (@) This chapter shall not apply to either of
the following:

(1) An arrangement for the care of a person by a
relative.

(2) An arrangement for the care of a person or persons
from only one family by a friend.

(b) This chapter shall not apply to any admission or
residence agreements offered by residential
communities for the elderly or residential care facilities
for the elderly that promise residents preferred access to
assisted living or nursing care, when all of the following
conditions exist:

(1) Residents pay on a fee-for-service basis for
available assisted living and nursing care.

(2) The fees paid for available assisted living and
nursing care are the same for residents who have
previously occupied a residential living unit as for
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residents who have not previously occupied a residential
living unit.

(3) No entrance fee or prepayment for future care or
access, other than monthly care fees, is paid by, or
charged to, any resident at the community or facility. For
purposes of this paragraph, the term entrance fee shall
not include initial, deferred, or amortized payments that
cumulatively do not exceed seven thousand five hundred
dollars ($7,500).

(4) The provider has not made a continuing care
promise, other than a promise as described in paragraph
(5).

(5) (A) The admission or residence agreement states:

“This agreement does not guarantee that an assisted
living or nursing bed will be available for residents, but,
instead, promises preferred access to any assisted living
or nursing beds that are available at the community or
facility. The promise of preferred access gives residents
who have previously occupied a residential living unit a
right over other persons to such beds.”

‘A continuing care contract promises that care will be
provided to residents for life or for a term in excess of a
year. (Name of community or facility) is not a continuing
care retirement community and (name of provider) does
not hold a certificate of authority to enter into continuing
care contracts and is not required to have the same fiscal
reserves as a continuing care provider. This agreement is
not a continuing care contract and is exempted from the
continuing care statutes under subdivision (b) of Section
1771.3 of the Health and Safety Code so long as the
conditions set forth in that section are met.”

(B) The admission or residence agreement shall also
contain the policies and procedures regarding transfers to
higher levels of care within the community or facility.

(c) (1) Any entity may apply to the department for a
Letter of Exemption pursuant to subdivision (b). The
application for exemption shall state that the requesting
entity satisfies the requirements for an exemption under
this section.
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(2) An application to the department for a Letter of
Exemption shall be required to include all of the
following:

(A) A nonrefundable one thousand dollar ($1,000)
application fee.

(B) The name and business address of the applicant.

(C) A description of the services and care available or
provided to residents of the community or facility.

(D) Documentation establishing that the requesting
entity satisfies the requirements for an exemption under
subdivision (b), including all of the following:

(i) A schedule showing all fees for assisted living and
skilled nursing care charged to residents at the facility or
community who have previously occupied a residential
living unit.

(i) A schedule showing all fees for assisted living and
skilled nursing care charged to residents at the facility or
community who have not previously occupied a
residential living unit.

(i) A description of the differences between the fees
for assisted living and skilled nursing care charged to
residents who have previously occupied a residential unit
and the fees for assisted living and skilled nursing care
charged to residents who have not previously occupied a
residential unit.

(iv) A schedule showing any other fees charged to
residents of the community or facility.

(v) Copies of all admission and residence agreement
forms that have been entered into, or will be entered into,
with residents at the community or facility.

(vi) Any other information reasonably requested by
the department.

(d) The department shall issue a Letter of Exemption
pursuant to subdivision (c) to a requesting entity if the
department determines that either of the following
conditions are met:

(1) The requesting entity satisfies each of the
requirements for an exemption under subdivision (b).

(2) The requesting entity satisfies each of the
requirements for an exemption under subdivision (b)
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other than the requirements of paragraph (2) of
subdivision (b), and there is no substantial difference
between the fees for available assisted living and skilled
nursing care paid by residents who have previously
occupied a residential living wunit, and the fees for
available assisted living and skilled nursing care paid by
residents who have previously occupied a residential
living unit.

(e) If, at any time, a provider that has received a
Letter of Exemption pursuant to subdivision (c) no
longer meets any of the requirements for that exemption,
the requirements of this chapter shall apply, and the
department may impose appropriate remedies and
penalties as set forth in Article 7 (commencing with
Section 1793.5).

SEC. 5. Section 1771.4 of the Health and Safety Code
is repealed.

SEC. 6. Section 1771.4 is added to the Health and
Safety Code, to read:

1771.4. (a) An entity may conduct a market test for
a proposed continuing care retirement community and
collect reservation fees from persons interested in
residing at the proposed continuing care retirement
community without violating this chapter if all of the
following conditions are met:

(1) The entity has filed with the department an
application for a permit to accept deposits and for a
certificate of authority for the project.

(2) The entitys application includes the proposed
reservation agreement form and a proposed escrow
agreement that provides all of the following:
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(A) All fees shall be deposited in escrow.

(B) Refunds shall be made within 10 calendar days
after the proposed residents request or 10 days after
denial of the application for a permit to accept deposits.

(C) All fees shall be converted to deposits within 15
days after a permit to accept deposits is issued.

(3) The department has acknowledged in writing its
receipt of the entity’s application and its approval of the
entity's proposed reservation agreement between the
payer and the entity and the escrow agreement between
the escrow holder and the entity.

(4) The amount of any reservation fee collected by the
entity does not exceed one thousand dollars ($1,000) or 1
percent of the average entrance fee amount as
determined from the entity’s application, whichever is
greater.

(5) All reservation fees collected by the entity are
placed into an escrow under the terms of the approved
reservation agreement and escrow agreement.

(6) The reservation agreement and escrow agreement
provide that the payer shall be entitled to a refund within
10 calendar days after making a request for a refund and
within 10 calendar days after any denial of the entity’s
application for a permit to accept deposits.

(7) The reservation agreement and escrow agreement
provide that the payers reservation fee shall be
converted into a deposit within 15 days after the entity's
permit to accept deposits is issued.

SEC. 7. Section 1771.5 of the Health and Safety Code
is repealed.
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179321,

SEC. 8. Section 17715 is added to the Health and
Safety Code, to read:

1771.5. The department shall not issue a provisional
certificate of authority or a certificate of authority to an
applicant until the applicant has obtained licenses for the
entire continuing care retirement community, including
a license to operate the residential living and assisted
living units, pursuant to Chapter 3.2 (commencing with
Section 1569) and if a skilled nursing facility is on the
premises, a license for the facility pursuant to Chapter 2
(commencing with Section 1250).

SEC. 9. Section 1771.6 of the Health and Safety Code
is repealed.

66— {(a)yFhis—<chapter—dees—not—applyto—any—ef the
teHowtng:

HAny—arrangement—for—the—care—ef—a—persen—by a
relative.
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ed.

SEC. 10. Section 1771.6 is added to the Health and
Safety Code, to read:

1771.6. (a) Any entity may apply to the department
for a Letter of Nonapplicability for reasons other than
those specified in Section 1771.3, which states that the
provisions of this chapter do not apply to its community,
project, or proposed project.

(b) Applications for Letters of Nonapplicability shall
be made to the department in writing and include the
following:

(1) A nonrefundable one thousand dollar ($1,000)
application fee.

(2) A list of the reasons why the existing or proposed
project may not be subject to this chapter.

(3) A copy of the existing or proposed contract
between the entity and residents.

(4) Copies of all advertising material.

(5) Any other information reasonably requested by
the department.
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(c) The department shall within seven calendar days
after receipt of the request for a Letter of
Nonapplicability, acknowledge receipt of the request.
The department shall within 30 calendar days after all
materials are received in support of the request, either
issue the Letter of Nonapplicability, or notify the entity
of the department’s reasons for denial of the request.

(d) If the department determines that the entity does
not qualify for a Letter of Nonapplicability, the entity
shall refrain from, or immediately cease, entering into
continuing care contracts. If an entity to which this
subdivision applies intends to provide continuing care, an
application for a certificate of authority shall be required
to be filed with the department pursuant to this chapter.
If the entity to which this subdivision applies does not
intend to provide continuing care, it shall alter its plan of
operation so that the project is not subject to this chapter.
To obtain a Letter of Nonapplicability for the revised
project, the entity shall submit a new application and fee.

SEC. 11. Section 1771.7 of the Health and Safety Code
is repealed.

-+ —f(aFhe—department—may—isste—a—Hmited
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SEC. 12. Section 1771.7 is added to the Health and
Safety Code, to read:

1771.7. (a) No resident of any continuing care
retirement community shall be deprived of any civil or
legal right, benefits, or privileges guaranteed by law, by
the California Constitution, or by the United States
Constitution solely by reason of status as a resident of a
community. In addition, because of the discretely
different character of residential living unit programs
that are a part of continuing care retirement
communities, this section shall augment Chapter 3.9
(commencing with Section 1599), Section 73523 of Title
22 of the California Code of Regulations, and applicable
federal law and regulations.

(b) All residents in residential living units shall have all
of the following rights:

(1) To live in an attractive, safe, and well maintained
physical environment.

(2) To live in an environment that enhances personal
dignity, maintains independence, and encourages
self-determination.

(3) To participate in activities that meet individual
physical, intellectual, social, and spiritual needs.

(4) To expect effective channels of communication
between residents and staff, and between residents and
the administration or provider’s governing body.

(5) To receive a clear and complete written contract
that establishes the mutual rights and obligations of the

resident and the provider.

(6) To maintain and establish ties to the local
community.

(c) A provider shall maintain an environment that
enhances the residents’ self-determination and
independence. The provider shall permit the formation
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of a resident association by interested residents, who may
elect a governing body. The provider shall permit the
association to have space and post notices for meetings.
The provider shall provide assistance in attending
meetings for those resident, who request it. In order to
permit a free exchange of ideas, at least part of each
meeting shall be conducted without the presence of any
provider personnel. The association may, among other
things, make recommendations to management
regarding resident issues that impact their quality of life.
Meetings shall be open to all residents, and all residents
may present issues. Executive sessions of the association’s
governing body shall be attended only by the governing
body.

(d) A continuing care retirement provider shall
establish policies and procedures that promote the
sharing of information, dialogue between residents and
management, and access to the provider's governing
body. The policies and procedures shall be evaluated, at
a minimum, every two years by the provider to
determine their effectiveness in maintaining meaningful
resident/management relations.

(e) Failure to comply with this section shall be grounds
for suspension, condition, or revocation of the provisional
certificate of authority or certificate of authority pursuant
to Section 1793.21.

SEC. 13. Section 1771.8 of the Health and Safety Code
is repealed.
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ty.
SEC. 14. Section 1771.9 of the Health and Safety Code
is amended and renumbered to read:
79—
1771.8. (a) {B-The Legislature finds and declares all
of the following:

(1) The residents of continuing care retirement
communities have a unique and valuable perspective on
the operations of and services provided in the community
in which they live.

(2) Resident input into decisions made by the provider
is an important factor in creating an environment of
cooperation, reducing conflict, and ensuring timely
response and resolution to issues that may arise.

-
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(3) Continuing  care retirement communities are
strengthened when residents know that their views are
heard and respected.

(b) The Legislature  encourages  continuing  care
retrement communities to exceed the  minimum
resident participation requirements established by this
section by, among other things, the following:

(1) Encouraging residents to form a residert—eeuncil
association and assisting the residentsthe resident
counell association and —resident—asseeiatioitls governing
body to keep informed about the operation of the
continuing care retiremerdommunity.

B

(2) Encouraging residents of acontinuing care
retirement community or their elected representatives
to select residents to participate as board memioérdhe
governing bodyf the provider.

(3) Quickly and fairly resolving any dispute, claim, or
grievance arising between a resident and tmntinuing
care retirementommunity.

(c) The governing body of a provider, or the
designated representative of the provider, shall hold, at
a minimum, semiannual meetings with the residents of
the continuing care retirement community, OF a
committee—of—residentsthe resident association or its
government bodyfor the purpose of the free discussion
of subjects including, but not limited to, income,
expenditures, and financial trends and issues as they
apply to the continuing care retirementcommunity and
proposed changes in policies, programs, and services.
Nothing in this section precludes a provider from taking
action or making a decision at any time, without regard
to the meetings required under this subdivision.

(d) At least 30 days prior to the implementation of any
increase in the monthly care fee, the designated
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representative of the provider shall convene a meeting,
to which all residents shall be invited, for the purpose of
discussing the reasons for the increase, the basis for
determining the amount of the increase, and the data
used for calculating the increase. This meeting may
coincide with the semiannual meetings provided for in
subdivisionb)c).
S

(e) The governing body of a provider, or the
designated representative of the provideshall -be
prowvided provide residents withat least 14 days’ advance
notice of each meeting provided for in subdivisiors (b)
(c) and {€) (d). The governing body of a provider, or the
designated representative of the provider shall post the
notice of, and the agenda for, the meetirg—shalbe—posted
in a conspicuous place in the community at least 14 days
prior to the meeting. The—agenda—and—aeecempanying
matertals—shal—begoverning body of a provider, or the
designated representative of the provider shall make
available to residents of theontinuing care retirement
community upon requesthe agenda and accompanying
materials at least seven days prior to the meeting

() Each provider shall make available to the resident
eounell association or its governing body, or if neither
exists H—any—or to a committee of residents, a financial
statement of activites comparing actual costs to
budgeted costs broken down by expense category, not
less than semiannually, and shall consult with the resident
counei—F—any,—er association or its governing body, or if
neither exists toa committee of residents, during the
annual budget planning process.

(g) Each provider shall, within 10 days after the annual
report required pursuant to Section 1790 is submitted to
the department, provide, at a central and conspicuous
location in the community, a copy of the annual report,
including a copy of the annual audited financial
statement, but excluding personal confidential
information.
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(h) Each provider  shall maintain, as public
information, available upon request to residents,
prospective residents, and the public, minutes of the
board of director's meetings and shall retain these records
for at least three years from the date the records were
filed or issued.

() The governing body of a provider that is not part
of a multifacility organization with more than one
continuing care retirement community in the state shall
accept at least one resident of the continuing care
retirement community it operates to participate as a
nonvoting resident representative to the provider’s
governing body.

() In a multifacility organization having more than
one continuing care retirement community in the state,
the governing body of the multifacility organization shall
elect either to have at least one nonvoting resident
representative to the provider’s governing body for each
California-based continuing care retirement community
the provider operates or to have a resident-elected
committee composed of representatives of the residents
of each California-based continuing care retirement
community that the provider operates select or nominate
at least one nonvoting resident representative to the
provider’s governing body for every three
California-based continuing care retirement
communities or fraction thereof that the provider
operates.

(k) In order to encourage innovative and alternative
models of resident involvement, a resident selected
pursuant to subdivision—hji) to participate as a resident
representative to the provider's governing body may, at
the option of the residert—eeunet— omssociation, be
selected in any one of the following ways:

)
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(1) By a majority vote of the —residert—eeunel— or
resident association of a provider or by a majority vote of
a resident-elected committee of residents of a
multifacility organization.

B)-

(2) If no resident—eouneil—orresident association exists,
any resident may organize a meeting of the majority of
the residents of the continuing care retirement
community to select or nominate residents to represent
them before the governing body.

(3) Any other method designated by the—resident
couneitorresident association.

-

(D The ~esidents——eouneil, resident association, or
organizing resident, or in the case of a multifacility
organization, the resident-elected committee of
residents, shall give residents of theontinuing care
retirement community at least 30 days’ advance notice of
the meeting to select a resident representative and shall
post the notice in a conspicuous place at tlm®ntinuing
care retirementommunity.

(m) Except as provided in subdivision—(kfn), the
resident representative shall receive the same notice of
board meetings, board packets, minutes, and other
materials as members and shall be permitted to attend,
speak, and participate in all meetings of the board.

-

(n) Notwithstanding subdivision —j) (m), the
governing body may exclude resident representatives
from its executive sessions and from receiving board
materials to be discussed during executive session.
However, resident representatives shall be included in
executive sessions and shall receive all board materials to
be discussed during executive sessions related to
discussions of the annual budgets, increases in monthly
care fees, indebtedness, and expansion of new and
existing ‘actttes continuing care retirement
communities
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(o) The provider shall pay all reasonable travel costs
for the resident representative.

(p) The provider shall disclose in writing the extent of
resident involvement with the board to prospective
residents.

()~

(9) Nothing in this section—shal—prehibiprohibits a
provider from  exceeding the minimum  resident
participation  requirements of this section by, for
example, having more resident meetings or more
resident representatives to the board than required or by
having one or more residents on the provider's governing
body who are selected with the active involvement of
residents.

te)-

() On or before January 1, 2001, the Continuing Care
Contraets Advisory Committee of the department
established pursuant to Section 1777 shall evaluate and
report to the Legislature on the implementation of this
section.

SEC. 15. Section 1771.11 of the Health and Safety
Code is amended and renumbered to read:

A

1771.10. Each provider shall adopt a comprehensive

disaster preparedness plan specifying policies for
evacuation, relocation, continued services,
reconstruction, organizational structure, insurance
coverage, resident education, and plant replacement.

SEC. 16. Section 1772 of the Health and Safety Code
is amended to read:

1772. (a) -Except—as—etherwise—previded—r—paragraph

RS ' —nAblo report,

circular, public announcement, certificate, financial
statement, or any other printed matter or advertising
material, or oral representation, that states or implies that
any an entity sponsors, guarantees, -er—asswasuresthe
performance of any continuing care contract, shall be
published or presented to any prospective resident unless
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eoentraetsboth of the following have been met:

(1) Paragraph (5) of subdivision (a) of Section 1788
applies and the requirements of that paragraph have
been satisfied.

(2) The entity files with the department a duly
authorized and executed written declaration that it
accepts full financial responsibility for each continuing
care contract. The filing entity shall be subject to the
application  requirements set forth in Article 2
(commencing with Section 1779), shall be a coobligor for
the subject contracts, and shall be a coprovider on the
applicable  provisional certificate of authority and
certificate of authority.

(b) Implied sponsorship includes the use of téeetity's
name -ef—an—entityfor the purpose of implying that the
entity’s reputation may be relied upon te—determine the
likelthoed——of—suceess—ot—the——prepoese@dnsure  the

performance of  the continuing care —retirement
communitycontract

(c) Any implication that the entity may be financially
responsible for these contracts may be rebutted by a
conspicuous statement in  eaeh all continuing care
eontract contracts and marketing materials that clearly
inform—the—transteror discloses to prospective residents
and all transferors that the entity is not financially
responsible.

(d) On written appeal to the department, and for good
cause shown, the department may, in its discretion, allow
an affinity group exemption from this section. If an
exemption is granted, every continuing care contract
shall include a conspicuous statement which clearly
informs—the—transferor discloses to prospective residents
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and all transferors that such entity is not financially
responsible.

(e) If the name of —anyan entity, including, but not
limited to, a religion, is used in connection with the
development, marketing, or continued operation of a
continuing care retirement community, but that entity
does not actually own, control, manage, or otherwise
operate the —faeility continuing care retirement
community the—previders provider shall -expressly
clearly disclose-thisHaek—othe absence of thaaffiliation,
involvement, or association with the continuing care
retirement communitin the continuing care contract.

{eh—-AH—rprinted——advertising—atertals;—inelueing

er.

SEC. 17. Section 1772.2 is added to the Health and
Safety Code, to read:

1772.2. (a) All printed advertising materials,
including  brochures, circulars, public announcements,
and similar publications pertaining to continuing care or
a continuing care retirement community shall specify the
number on the provider's provisional certificate of
authority or certificate of authority.

(b) If the provider has not been issued a certificate of
authority, all advertising materials shall specify whether
an application has been filed and, if applicable, that a
permit to accept deposits, or a provisional certificate of
authority has been issued.

SEC. 18. Section 1773 of the Health and Safety Code
is amended to read:
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1773. Ne-(a) A provisional certificate of authority or
certificate of authority—has—vatdte—fer—sateay not be sold,
transferred, or -exehange—as—preperbexchanged in any
manner Ne A provider shall may not sell or transfer
ownership of the continuing care retirement community

er—enter—to—a—contract—with—a—third—party—entity— for

management——of——the——continding——care—retirem
community without the approval of the department.
Mielatton Any violation of this section —4s—greunds—for
revecation—of—the—certificate—of—autheritghall cause the
applicable  provisional certificate of authority or
certificate of authority to be forfeited by operation of law
pursuant to subdivision (c) of Section 1793.7

(b) A provider may not enter into a contract with a
third party for overall management of the continuing
care retirement community without the approval of the
department. The department shall review the
transaction for consistency with this chapter.

(c) Any violation of this section shall be grounds for
revocation for the provider's provisional certificate of
authority or certificate of authority under Section 1793.21.

SEC. 19. Section 1774 of the Health and Safety Code
is amended to read:

1774. -Ary—No arrangement—fer—whichallowed by a
permit to sel—depesit—subseriptions @ccept deposits, a
provisional certificate or authority,or a certificate of
authority -has—been—eobtained—shal— nadsued by the
department under this chapter madye deemed a security
for any purpose.

SEC. 20. Section 1775 of the Health and Safety Code
is amended to read:

1775. (@) To the extent that this chapteras
interpreted by the department,conflicts with the
statutes, regulations, or interpretations—enfereced—by the
Dep&ﬁmeﬂt—ef—Real—Es%a{e—Ems—ehapteFas—mfferFe%ed by

rgaverning the sale
or hire of real property, this chapter shall prevalil

(b) Notwithstanding any law or regulation to the
contrary, -t-—any a provider for a continuing care
retirement community —the—prewvidermay restrict or
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abridge the right of any resident, whether or nret the
resident owns an equity interest, to sell, lease, encumber,
or otherwise convey any interest in the resident’s unit,
and may require that the resident only sell, lease, or
otherwise convey the interest to persons approved by the
provider. Provider approval may be based on factors
which include, but are not limited to, age, health status,
insurance risk, financial status, or burden on the
provider’s personnel, resources, or physical faciliy— Any
The provider shall record anyrestrictions on a real
property interestshalt-berecerded-by-theprovider

(c) To the extent that this chapter conflicts with
Sections 51.2 and 51.3 of the Civil Code, this chapter shall
have precedence. A continuing care provider, at its
discretion, may limit entrance based on age.

(d) This chapter imposes minimum requirements
upon any entlty—HndeH&HHg—the—FespeF%my— for
promising to provide, proposing to promise to provide, or
providing eﬁe—er—mefe—elemems—ef—eape—te—an—ederly

paymentontinuing care

(e) This chapter shall be liberally construed for the
protection of persons attempting te—seeure—their—eare for
the—rematnder—oftherHetime—or—tfor—a—pered—m—excess
ef-enre-yyeapbtain or receiving continuing care

() A resident's entry into a continuing care contract
described in this chapter shall be presumptive evidence
of the resident’s intent not to return to his or her prior
residence to live for purposes of qualifying for Medi-Cal
coverage under Sections 14000 et seq. of the Welfare and
Institutions Code and Section 50425 of Title 22 of the
California Code of Regulations.

SEC. 21. Section 1776.6 of the Health and Safety Code
is amended to read:

1776.6. (a) Pursuant to the California Public Records
Act (Chapter 3.5 (commencing with Section 6250) of
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Division 7 of Title 1 of the Government Code) and the
Information  Practices Act of 1977 (Chapter 1
(commencing with Section 1798) of Title 1.8 of Part 4 of
Division 3 of the Civil Code), the following documents
are public information and shall be providedy the
department upon request: audited financial statements,
annual reports and accompanying documents,
compliance or noncompliance with reserve
requirements, whether an application for a—~Permit
permit to Sel—DBepesit—Subseriptionsaccept depositsand
Certificate certificate of Awutherity authority has been
filed, whether a permit or certificate has been granted or
denied, and the type of care offered by the provider.

(b) Resident—The department shall regard resident
data used in the calculation of reserves—shallbe—+regarded
by-the-departmerds confidential.

SEC. 22. Section 1777 of the Health and Safety Code
is amended to read:

1777. (a) The Continuing Care—Eentractadvisory
Committee of the—State—DBepartment—of—Secial—Services
department shall act in an advisory capacity to the
department on matters relating to continuing care
contracts.

(b) The members of the committee shall include:

(1) Three representatives of nonprofit  continuing
care providers pursuant to this chapter, each of whom
shall have offered continuing care services for at least five
years prior to appointment. One member shall represent
a multifacility provider and shall be appointed by the
Governor in even years. One member shall be appointed
by the Senate Committee on Rules—and—shalbe—appointed
in odd years. One member shall be appointed by the
Speaker of the Assembly—and—shal—be—appoiniedodd
years.

(2) Three senior citizens who are not eligible for
appointment pursuant to paragraphs (1) and (4) who
shall represent consumers of continuing care services, at
least two of whom shall be residents of continuing care
retirement communities but not residents of the same
provider. One senior citizen member shall be appointed
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by the Governor—and—shall—be—appeintad even years.
One senior citizen member shall be appointed by the
Senate Committee on Rules—anrd—shal—be—appointeddd
years. One member shall be appointed by the Speaker of
the Assembly and shall be appointed in odd years.

(3) A certified public accountant with experience in
the -eemmunity continuing care industry, who is not a
provider of continuing care services. This member shall
be appointed by the Governor in even years.

(4) A representative of a for-profit provider of
continuing care contracts pursuant to this chapter. This
member shall be appointed by the Governor in even
years.

(5) An actuary. This member shall be appointed by the
Governor in even years.

(c) Commencing January 1, 1997, all members shall
serve two-year terms and be appointed based on their
interest and expertise in the subject area. The Governor
shall designate the chairperson for the committee with
the advice and consent of the Senate. A member may be
reappointed at the pleasure of the appointing power. It

@he appointing power—toshall fill
all vacancies on the committee within 60 days—Fhale
members shall continue to serve until their successors are
appointed and qualified.

(d) The members of the committee shall serve
without compensation, except that each member shall be
paid from the Continuing Care—Centrad®rovider Fee
Fund a per diem of twenty-five dollars ($25) for each
day’s attendance at a meeting of the committee not to
exceed six days in any month. The members of the
committee shall also receive their actual and necessary
traveling expenses incurred in the course of their duties.
Reimbursement of travel expenses shall be at rates not to
exceed those applicable to comparable state employees
under Department of Personnel Administration
regulations.

(e) Prior to commencement of service, each member
shall file with the department a statement of economic
interest and a statement of conflict of interest pursuant

98



SB 2077 — 40 —

NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

wWwww
rOWNBE

wWww
~N O o1

HWW
O O

to Article 3 (commencing with Section 87300) of the
Government Code.

() If, during the period of appointment, any member
no longer meets the qualifications of subdivision (b), that
member shall submit his or her resignation to their
appointing power and a qualified new member shall be
appointed by the same poweto fulfill the remainder of
the term.

SEC. 23. Section 1777.2 of the Health and Safety Code
is amended to read:

1777.2. (a) The Continuing Care—Centracisdvisory
Committee shall:

(1) Review the financial and managerial condition of
eaeh continuing care retirement —eemmunity
communitieoperating under a certificate of authority.

(2) Review the financial condition of any continuing
care retirement community that the  committee
determines is indicating signs of financial difficulty and
may be in need of close supervision.

(3) Monitor the condition ef——=centinted those
continuing care retirement communities— asthat the
department or the chair of the committee may—direct
request

(4) Make available consumer information on the
selection of continuing care contractsand necessary
contract protections in the purchase of continuing care
contracts.

(5) Review new applications regarding financial,
actuarial, and marketing feasibility as requested by the
department.

BrTFhe—Ceontinting—Care—Contracts—Committee—eot the

, 8.
(b) The committee shall make recommendations to
the department regarding needed changes in its rules
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and regulations and upon request provide advice
regarding the feasibility of new continuing care
retirement communities and the correction of problems
relating to the management or operation of any
continuing care retirement community. The committee
shall also perform any other advisory functions necessary
to improve the management and operation of continuing
care retirement communities.

(c) The committee may report on its
recommendations directly to the director of the
department.

(d) The committee may hold meetings, as deemed
necessary to the performance of its duties.

SEC. 24. Section 1777.4 of the Health and Safety Code
is amended to read:

1777.4. Any member of the Continuing Care
Contraets Advisory Committee is immune from civil
liability based on acts performed in his or her official
capacity. Costs of defending civil actions brought against
a member for acts performed in his or her official capacity
shall be borne by the complainant. However, nothing in
this section immunizes any member for acts or omissions
performed with malice or in bad faith.

SEC. 25. Section 1779 of the Health and Safety Code
is amended to read:

1779. (@) An entity shall file an application for a
permit to -sel—depeosit—subseriptionaccept depositsand
for a certificates of authorlty—shaH—be—ﬁHedwth the
department, as set forth in this chapter——anry—of the
following—eireumstanees before doing any of the

foIIowmg

Accepting any deposit, reservation fee, or any other
payment that is related to a promise or proposal to
promise to provide continuing care.

(2) Prer—to—inthating—econstructon—oet—a—prospective
contindthg—ecare—retirement—eommunity.Entering  into

any reservation agreement, deposit agreement, or
continuing care contract.
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FeHemem—eemnwmty—Commencmg construction of a
prospective continuing care retirement community. If

the project is to be constructed in phases, the application
shall include all planned phases.

(4) Prior—to——convering—an—exsting—shuctare—to a
continding—ecare—retirement—eommunityExpanding  an
existing continuing care retirement community whether
by converting existing buildings or by new construction.

(5) Pror—to—recommenemg—marketinrg—en—a—planned
factity—when—the—appheant—has—previously—forferted  a

ction
1793-+7-Converting an existing structure to a continuing
care retirement community.

(6) PHeHe—e*eeH&Hg—new—eeHHMHg—eaFe—eeﬁ%racts

een
iractivated—revoked—surrendered——oar—ferfeited.
Recommencing marketing on a planned continuing care
retirement  community  when the applicant  has
previously forfeited a permit to accept deposits pursuant
to Section 1703.7.

(7) Prior—to—¢closing—the—sale—er—transter—oefa—eentiruing
care—retirement—eoemmunity- Executing new  continuing
care contracts after a provisional certificate of authority
or certificate of authority has been inactivated, revoked,
surrendered, or forfeited.

(8) Closing the sale or transfer of a continuing care
retirement community or assuming responsibility for
continuing care contracts.
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coerporate-rame.

{e)-For purposes of paragraph (4) of subdivision (a),
an expansion of a continuing care retirement community
shall be deemed to occur when any of the following
OCCuUrs:

(1) An  increase in the capacity stated on the
residential care facility for the elderly license issued to the
continuing care retirement community.

(2) An increase in the number of wunits at the
continuing care retirement community.

(3) An increase in the number of skilled nursing beds,
or additions to, or replacement of, existing continuing
care retirement community structures that may affect
obligations to current residents.

(c) Any provider that alters, or proposes to alter, its
organization, including by means of a change in the type
of entity it is, separation from another entity, merger,
affiliation, spinoff, or sale, shall file a new application and
obtain a new certificate of authority before the new entity
may enter into any new continuing care contracts.

(d) A new application shall not be required for an
entity name change if there is no change in the entity
structure or management. If the provider undergoes a
name change, the provider shall notify the department in
writing of the name change and shall return the
previously issued certificate of authority for reissuance
under the new name.
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(e) Within 10 days of submitting an application for a
certificate of authority pursuant to paragraph—3), ¢4),
(7), or (8) of subdivision (a), the provider shall notify
residents of the provider's existing community or
communities of its applicatier—fer—a—permiThe provider
shall notify -the—resident's—eeunel—or—assectation—of— any
plans—filed its resident associations of any filingith the
department to obtain new financing, additional financing
for the—faetlity a continuing care retirement community
the sale or transfer of acontinuing care retirement
community faetity any change in structure, and of any
applications to the department for any expansion—ef the
facity a continuing care retirement communityA
summary of the plans and application shall be posted in
a prominent location in the—faedlitycontinuing care
retrement communityso as to be accessible to all
residents and the general public, indicating in the
summary where the full plans and application may be
inspected in the —faeility continuing care retirement
community

() When the department determines that it has
sufficient information on the provider or determines that
the provisions do not apply and the protections provided
by this article are not compromised, the department may
eliminate all or portions of the application contents
required under Section 1779.4 for applications filed
pursuant to paragraphs (4), (5), (6), (7), and (8) of
subdivision (a) or pursuant to subdivision (c).

SEC. 26. Section 1779.2 of the Health and Safety Code
is amended to read:

1779.2. (a)-A—fermal—application—shall—be—made—by a
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provider—apphes-Any entity filing an applicationfor a
permit to -sel—depeosit—subseriptiors—andaccept deposits
or acertificate o_f authoritghall pay an application fee

Fhe—application—fee—shall—be—caleulated—and—submitted

(b) The applicant shall pay 80 percent of the
application fee for all planned phases at the time the
applicant submits its application. The 80 percent
payment shall be made by check payable to the
Continuing Care Provider Fee Fund. The department
shall not process the application until it has received this
fee.

(c) For new continuing care retirement communities
or for the sale or transfer of existing continuing care
retirement communities, the application fee s$hall be
calculated as one-tenth of 1 percent of the purchase price
of the continuing care retirement community, or the
estimated construction cost, including the purchase price
of the land or the present value of any long-term e
all items listed in subparagraph (D) of paragraph (2) of
subdivision (y) of Section 1779.4

(1) For existing continuing care retirement
communities that are proposingew phases,remodeling
or an expansion, the application fee gkall be calculated
as one-tenth of 1 percent of the cost of the addition,
annexation, or renovation, including the—co&tlue of the
land and improvements and all items listed in
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subparagraph (D) of paragraph (2) of subdivision (y) of
Section 1779.4

S

(2) For existing facilities converting to continuing
care retirement communities, the application fee sisll
be calculated as one-tenth of 1 percent of the current
appraised value of the facility, includinghe land, or
present value of any long-term lease.

%—Paymeﬂt—te—the—eenﬂﬂwﬁg—eare—%% Fee

(3) For organizational changes, the application fee
shall be determined by the department based on the time
and resources it considers reasonably necessary to process
the application, including any consultant fees. The
minimum application fee for those applications shall be
two thousand dollars ($2,000).

(d) The applicant shall paythe remainder of the
application fee —shall—be—made—at tefore -the—time—of
issuanee—of the provisional certificate of authorityis
issued, or in the case of expansions or remodeling, before
final approval of the project is granted. The applicant
shall make this payment by check payable to the

Continuing Care Provider Fee FundFhe—apphecation—fee

netbessued-unti-the-bataneesttheteets-paid.

SEC. 27. Section 1779.4 of the Health and Safety Code
is amended to read:

1779.4. An application shall contain all of the
following:

(@) A statement signed by the applicant under penalty
of perjury certifying that to the best of the applicants
knowledge and belief, the items submitted in the
application are correct. If the applicant is a corporation,
the chief executive officer shall sign the statement. If
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there are multiple applicants, these requirements shall
apply to each applicant.
(b) The name and business address of the applicant.

(c) An itemization of the total fee calculation,
including sources of figures used, and a check in the
amount of 80 percent of the total application fee.

(d) The name, address, and a description of the real
property of the continuing care retirement community.
i d
(e) An estimate of thenumber of continuing care
residents —of at the continuing care retirement
community.

() A description of the proposed continuing care
retirement community, including the services and care to
be provided to residents oravailable for residents—or

providedtorestdents—erboth

(g) A statement indicating whether the application is
for a certificate of authority to enter intoontinuing care
or life care contracts.

(h) A license to operate the proposed continuing care
retirement community as a residential care facility for the
elderly or documentation establishing that the applicant
has receiveda preliminary approval for licensure from
the departments Community Care Licensing—Bivision— of

i ieePmision.

(i) A license to operate the proposed skilled nursing
facility or evidence that an application has been filed with
the Licensing and Certification Division of the State
Department of Health Services,—as—appropriaié
applicable

() If the applicant is an individual, a statement

disclosing any revocation or other disciplinary action
taken, or in the process of being taken, against a license,
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permit, or certificate held or previously held by the
applicant.

e)_

(k) A description of any matter in which any—p#neipal
interested party involved with the proposed continuing
care retirement community has been convicted of a
felony or pleaded nolo contendere to a felony charge, or
been held liable or enjoined in a civil action by final
judgment, if the felony or civil action involved fraud,
embezzlement, fraudulent conversion, or the
misappropriation of property. For the purpose of this
subdivision—principal——means ‘“interested  party”
includes any representative of the developesf the
proposed continuing care retirement community the
applicant including -a all general —partrerpartners <hief
executive -efficer officers or chief operating —efficer
officers and board members of corporations; and
managing members and managers of limited liability
companies for each entity; who has significant
decisionmaking authority with respect to the proposed
continuing care retirement community.

(h If the applicant is an entity other than an
individual, the following informationshall also -shall be
submitted:

(1) A statement identifying the type of legal entity and
listing the interest and extent of the interest of each
principal in the legal entity. For the purposes of this
paragraph, “principal” means any person or entity
having a financial interest in the legal entity of 10 percent
or more. When the application is submitted in the name
of a corporation, the parent, sole corporate shareholder,
or sole corporate member who controls the operation of
the continuing care retirement community shall be listed
as an applicant. When multiple corporate applicants exist,
they shall be listed jointly by corporate name on the
application, and the certificate of authority shall be issued
in the joint names of the corporations. When the
application is submitted by a partnership, all general
partners shall be—listechamed as—applicantscoapplicants
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and the department shall name them as coproviders on
any certificate of authority —shal—be—issued—nr—the—joint
names-of-the-generalpartndrssues

(2) The names of the members of the—beard of

directors—the—trustees—the—general—partrers—eor— other

responsible—officers—oef—the—legal—entity provider’s
governing body

(3) A statement—as—tandicating whether the applicant
was or is affiliated with a religious, charitable, nonprofit
or for-profit organization, and the extent of any affiliation.
The statement shall also include the extent, if any, to
which the affiliate organization will be responsible for the
financial and contract obligations of the applicant and
shall be signed by a responsible officer of the affiliate
organization.

(4) A statement identifying any parent—eefrperation
entity or other affiliate —eerpoerationentity the primary
activities of each entity identified, the relationship of
each entity to the applicantand the interest in the
applicant held by each entity.

(5) Copies of all contracts, management agreements,
or other documents setting forth the relationships—ef the
with each of the othezntities.

(6) A statement —as—to indicating whether the
applicant, a principal, a parengntity, affiliate entity e
subsidiary -eerperationentity any—eother—affilate—entity,
any responsible employee, manager, or board member,
or anyone who—etherwis@rofits from the continuing care
retirement community has had applied against it any
injunctive or restrictive order of a court of record, or any
suspension or revocation of any state or federal license,
permit, or certificate, arising out of or relating to business
activity of health or nonmedical care, including, but not
limited to, actions affecting a license to operate a health
care institution, nursing home, intermediate care facility,
hospital, home health agency, residential care facility for
the elderly, community care facility, or child day care
facility.

o
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(m) A description of the business experience of the
applieant applicants in the operation or management of
similar facilities.

{H_

(n) A copy of any advertising material regarding the
proposed continuing care retirement community
prepared for distribution or publication.

rr)-
(o) Ewdence of the bonds required by Sectlon 1789.8.

(p) A copy of any proposed reservation agreement.

(@) A copy of the proposed deposit—subseription
agreementfernagreements

(n The name of the proposed escrow agent and
depository:

(s) Any copiesof all reservation and depositescrow
accountagreements.

(t) A copy of any proposed continuing care contracts.

(u) A statement of any—peredianonthly care fees to
be paid by residents, the components and services
considered in determining such fees, and the manner by
which the provider may adjust these fees in the future. If
the continuing care retirement community is already in
operation, or if the provider operates one or more similar
continuing care retirement communities within this
state, the statement shall include tables showing the
frequency and each percentage increase -t—periodic
monthly care rates at each continuing care retirement
community for the previous five years, or any shorter
period for which each continuing care retirement
community may have been operated by the provider or
his or her predecessor in interest.

(s)-
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(v) (1) A statement of the—previsionactions that have
been -made or will be—made taken by the applicanto
h ; : : to
fund reserves as required by Section
1792.2 or 1793 and to otherwise ensure that the applicant
will have adequate financeso fully perform -his—er—her

obligations—purstant—to continuing  care—eentraets,

meluding—but—nottimited—to—the—establishment—ef—escrow
aeeoRls—r—harsal—instiistiehs—iusis—er—reserse—funds

contract obligations

(2) The statement shall describe actions such as
establishing restricted accounts, sinking funds, trust
accounts, or additional reserves.

(3) If the applicant is purchasing an existing
continuing care retirement community from a selling
provider, the applicant shall provide an actuarial report
to determine the liabilities of existing continuing care
contracts and demonstrate the applicant's ability to fund
those obligations.

(w) A copy of audited financial statements for the
three most recent fiscal years of the applicant or any
shorter period of time the applicant has been in existence,
prepared in accordance with generally accepted
accounting principles  and accompanied by an
independent auditor's report from a reputable firm of
certified public accountants. The audited financial
statements shall be accompanied by a statement signed
and dated by both the chief financial officer and chief
executive officer for the —identified—=eorporation— or
applicant or, if applicable, by each general partnegr
each managing member and manager, statitigat the
financial statements are complete, true, and correct in all
material matters to the best of their knowledge.

(x) Unaudited interim financial statements shall be
included if the applicant’s fiscal year ended more than 90
days prior to the date of filing. The statements shall be
either quarterly or monthly, and prepared on the same
basis as the annual audited financial statementsargr
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other basis acceptable to the departmert—Fhe—period

between—the—end—ofthe—mestreeentHisealyrear—fer—which
adited—raneialsietements—are—stbmitted——and—ea—date not

mere—than—90—days—prieorto—thedate—the—applieation—is filed
hal | o I iiodintor fnancial
statements.

(-
(y) A financial study and a marketing —feastbity study
that reasonably project the feasibility of the proposed
continuing care retirement community and amrepared
by a firm or firms acceptable to the department—The

ridibese
studies shall address and evaluate at a minimalnof the
following items:

(1) A—Haﬁa%ive—deseﬁbiﬁg—theThe applicant and its

prior  experience, gualifications, and management,
including a -deseriptive—analysigletailed description of
the applicant's proposed continuing care retirement
community—and its service package, fee structure, and
anticipated opening date.

(2) A—narrative—deserbing—the—franemg—andihe
construction plans  construction financing, and
permanent financing for the proposed continuing care
retirement community, including a —statement
description of the anticipated source—and—application of
the, cost, terms, and use of alunds to be used in the
purchase—lease—rental— dand acquisition, construction
and operation of the continuing care retirement
community This -statement proposal shall include, —but
notbe-limitedtat a minimumall of the following:

(A) A descrlptlon of —any—meﬁgage—lean—er—e{her

cing
of all debt to be incurred by the applicant fothe
continuing care retirement community, including the
anticipated terms and costs of the financing— Thike
applicant’s outstanding indebtedness—shallelated to the
continuing care retirement community mayot, at any
time, exceed the appraised value of the continuing care
retirement community.
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(B) Egquity—A description of the source and amount of
the equityto be contributed by the applicant.

(C) Other—sourees—ofHundsA description of the source
and amount of all other fundsncluding entrance fees; if
appheable that will be necessary to complete and operate
the continuing care retirement community

net—hmtted—te—Hranctg—expense—legal—expense— land

; wd statement
itemizing all estimated project costs, including the real
property costs and the cost of acquiring or designing and
constructing the continuing care retirement community,
and all other similar costs that the prowder expects to
incur——er——become—eobligated—or, prior to the
commencement of operation.This itemization shall
identify all cost related to the continuing care retirement
community or project, including financing expenses,
legal expenses, occupancy development costs, marketing
costs, and furniture and equipment.

(E) dnterest—A description of the interestexpense,
insurance premiums, and property taxesat will be
incurred prior to opening.

(F) An estimate of any proposed continuing care
retirement community reserves required for items such
as debt service, insurance premiums, and operations.

(G) An estimate of —any—funrds—that—are—antieipated to
the amount of funds, if any, that wille necessary to fund
startup losses fund statutory and refundable contract
reserves, and to -assure otherwise provide additional
financial resources in an amount sufficient to enstud

performance —ef—the—eobligations— ofby the provider
pursaant—toof its continuing care—eentracts—nelading—but
not—limited—to—any—reserve—funrd—eserowcontract

obligations

(3) An analysis of the potential markefor the
applicant's  continuing care  retirement  commupity
addressing such items as:
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(A) Service—A description of the service area,
including its demographic, economic, and growth
characteristics.

(B) Forecasts—ef A forecast of the markepenetration
the continuing care retirement community will achieve
based on the proposed fee structure.

(C) Existing and planned competition in and about
the primary service area.

(4) A detailed description of the sales and marketing
plan, -addressirg—sueh—items— ascluding all of the
following:

(A) Marketing -sehedudle projections anticipated sales,
and cancellation rates.

(B) Month-by-month forecast of wunit sales through
sellout.

(C) A wmarketing—plan—-deseribingdescription of the
marketing methods, staffing, and advertising meda be
used by the applicant

(D) An estimate of the total entrance fees to be

received from residents prior te—eempletior—ef—ocedpancy

opening the continuing care retirement community
(5) P%ejeeﬁens—ef—PrOJected move-in rates, deposit
e collections, and resident profiles,
including couple mix by unit type, age distribution, care
and nursing unit utilization, and unit turnover or resale
rates.
(6) A description or analysis of development-period
costs and revenues—Fhis—item—should—be—provided—to the
sisthroughout the
development of the proposed continuing care retirement
community.

(z) Projected annual financial statements fer the
period commencing on the first day of the—fiegiplicant’s
current fiscal year—following—the—meost—recent—year— for
which—anr—audited—Hrancral—statement—has—beea—provided,
through at least the fifth year ef-eperatiaperation

(1) Fre—projected—Projected  annual financial
statements shall berepared on an accrual basis using the
same accounting principles and procedures as the
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audited financial statements furnished pursuant to
paragraph-{u)-but-need-net-be-audiaddivision (x)

(2) Separate projected annual cash-flow statements
shall be provided—Fhelrhese statements shall—ever—the
entire show projected annual cash flows for thieiration
of any debt—&nd—be—presemed—en—a—qﬁaﬁerly—basrs—dunng

iods
associated With the continuing care retirement
community If the +eal continuing care retirement
community property is leased, the cash-flow statement
shall -prejeet demonstrate the feasibility of closing the
continuing care retirement community at the end of the
lease period.

(A) The projected annual cash-flow statements shall
be submitted,using prevailing rates of interest—witAnd
assume no increase of revenues and expenses due to
inflation,—as-ene-set-efassumptions

(B) The projected annual cash-flow statements shall
includeall of the following:

(i) A detailed isting—elading description and a full
explanation of all assumptions used in preparing the
projections, —plds  accompanied by  supporting
supplementary schedules and calculations, all to be
consistent with the financial study and marketing

feasibility study furnished pursuant te—paragraph—), as
subdivision (y). The departmenhay -be—regquired—by—the
department—or—use—r—evaluating—the—feastbity—of the
nityquire

such other supplementary schedules, calculations, or
projections as it determines necessary for an adequate
application

(i) Cash flow from monthly operatiors—retading,—but
net—hmited—te, showing projected revenues famonthly
fees received from continuing care contracts, medical
unit fees if applicable, other periodic fees—agiits and
bequests used in operatignsand any other projected
source of revenue from operationsless operating
expenses.

(i) Contractual cash flow from activitiess—reluding,
but—net—limited—to, showing projected revenues from
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presales, deposit—subseriptioreceiptss—and entrance —fee
receipts fees, and all other projected sources of revenue
from activities, less contract acquisition, marketing, and
advertising expenditures.

(iv) Cash Hlew flows from financing activities,
including, but not limited to, bond or loan proceeds less
bond issue or loan costs and fees, debt service including
CAL Mortgage Insurance premiums, trustee fees,
principal and interest payments, leases, contracts, rental
agreements, or other long-term financing.

(v) Cash -flew flows from investment activities,
including, but not Ilimited to, construction progress
payments, architect and engineering services
furnishings, and equipment not included in the
construction contract, project development, inspection
and testing, marketable securities, investment earnings,
and interfund transfers.

(vi) lrerease-The increaseor decrease in cash during
the projection period.

(vi) The beginning cash balance, which means cash,
marketable securities, reserves, and other funds on,hand
available and committed to the proposed continuing
care retirement community.

(viii) €ashThe caslbalance at the end of the period.

(ix) Details of the components of the ending cash
balance shall be provided for each period presented,
including, but not limited to, the ending cash balances for
bond reserves, other reserve funds, depesit—subseription
funds, and construction funds balance.

3) If the cash-flow  statements required by

) paragraph (2) indicate that the
provider will have cash balances exceeding two months’
projected operating expenses of the continuing care
retirement community, a description of the manner in
which the cash balances will be invested, and the persons
who will be making the investment decisions, shall
accompany the application.

(4) Fhe—applicant—shal—furnish—further—explanatory
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applicant to furnish additional data regarding its
operating -budget budgets and projections of cash
required for major repairs and improvementsr -en any
other acter—eonstdered—durng—the—projected—periods
matter related to its projections including additional
information,  schedules, and calculations regarding
occupancy rate projections, unit types, couple mix, sex
and age estimates for resident mix, turnover rates, refund
obligations, and sales

(@aa) (1) A declaration by the applicant
acknowledging —the—regquirement—eof—exeeuting— and
recording that it is required to execute and record
Notice of Statutory Limitation on Transfe—theretrafter
referred—to—as—the—netice)relating to continuing care
retirement community propery-purstantte-this-section

—Fhe

The notice required in this subdivision shall be
acknowledged—se—as—to—entitle—it—to—be—recordand
suitable for recordation describe the property—and
declare the applicant’s intention to use all or part of the
described property for the purposes of a continuing care
retirement community pursuant to this chapter, and shall
be in substantially the following form:

NOHEE“NOTICE OF STATUTORY LIMITATION
ON TRANSFER

Notice is hereby given that the property described
below is licensed, or proposed to be licensed, for use as a
continuing care retirement community and accordingly,
the use and transfer of the property is subject to the
conditions and limitations as to use and transfer set forth
in Sections 1773 and 1789.4 of the Health and Safety Code.
This notice is recorded pursuant to subdivisier (&p)
of Section 1779.4 of the Health and Safety Code.
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The real property, which is legally owned by (insert the
name of the legal owner) and is the subject of the
statutory limitation to which this notice refers, is more
particularly described as follows: (Insert the Ilegal
description and the assessor’'s parcel number of the real

property to which this notice-apphespplies.)”

(2) The -netice Notice of Statutory Limitation on
Transfer shall remain in effect until notice of release is
given by the —State—Department—of—Secial—Services
Continbing—Care—Contract—Branclkdepartment The -State
Depariment—eot—Soctal—Serwices—Contingihg——Care
Centracts—Branehdepartment shall execute and record a
release of the notice upon proof of complete performance
of all obligations totranstererssidents

(3) Unless a-—neticeNotice of Statutory Limitation on
Transfer has—alreadybeen recorded with respect to the
land on which the applicant or provider is operatiny
intends to operate a continuing care retirement
community, prior to the date of execution of any trust
deed, mortgage, or any other lien or encumbrance
securing or evidencing the payment of money and
affecting land on which the applicant or provider intends
to operate a continuing care retirement community, the
applicant or provider shall give the departmesdvance
written notice of the proposed encumbrance. Upon the
giving of notice to the department, the applicant or
provider shall execute and record the Notice of Statutory
Limitation on Transfer in the office of the county
recorder in each county in which any portion of the
continuing care retirement community is locatpdor to
encumbering the continuing care retirement community
property with the proposed encumbrance

(4) In the event that the applicant or provider and the
owner of record are not the same entity—er—individoal
the date on which execution and recordation of the notice
is required, the leasehold or other interest in the
continuing care retirement community property held by
the applicant or provider shall survive in its entirety and
without change, any transfer of the continuing care
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retrement community property by the owner. In
addition, the applicant or provider shall record a
memorandum of leasehold or other interest in the
continuing care retirement community property that
includes a provision stating that its interest in the
property survives any transfer of the property by the
owner. The applicant or provider shall—serverovide a
copy of the notice—erand the memorandum of interest to
the owner of record by certified mailand to the
department

(5) The notice shall, and, if applicable, the
memorandum of interesshall be indexed by the recorder
in the grantor-grantee index to the name of the owner of
record and the name of the applicant or provider.

(ab) A statement that the applicant will keep the
department informed of any material changes to the
proposed continuing care retirement community—plan as
reflectedHnther its applicationferm-and-attachments

(ac) Any other information—aghat may be required by
the department for the proper administration and
enforcement of this chapter.

SEC. 28. Section 1779.6 of the Health and Safety Code
is amended to read:

1779.6. (@) Within seven calendar days of receipt of
an initial application for a permit to—sel—deposit

iptions accept deposits and a certificate  of
authority, the department shall acknowledge receipt of
the application in writing.

(b) Within 30 calendar days—ofollowing its receipt of
an application, the department shall determine if the
application is completeand inform the applicant of its
determination. If the department determines that the
application is incomplete, its notice to the applicant shall
identify the additional forms, documents, information,
and other materials required to complete the application.
The department shall allow the applicant adequate time
to submit the requested information and materiakhis
review -reed may not +nelude—a—review—ef—thaletermine
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the adequacy of the—deeumentation—submittathaterials
included in the application B&seel_—en—th’rs—Feview,—the

departmentshall-de-ene-ef-thefellowing:

submitted.

(c) Within 120 calendar days after the department
determines that an application is complete, the
department shall review the application for adequacy. An
application shall be adequate if it complies with all the
requirements imposed by this chapter, and both the
financial study and marketing study reasonably project
the feasibility of the proposed continuing care retirement
community, as well as demonstrate the financial
soundness of the applicant. Thi#epartment shall—aetto
either approve the application —er—determine— the
appheation—is—inadeguateas adequate under this chapter
or notify the applicant—et—the—specific—deficierey—atitat
its application is inadequate. If the application is
inadequate, the department shall identify the
deficiencies in the application, provide the appropriate
code references and give the applicant an opportunity
to respond.

Buring—this—perod—the—depariment—shall—deo—all—of the

(d) Within 30 60 calendar days afte—its—reeeipt- of
receiving any additional information or clarification
required from the applicant, the department shall
respond to the applicant's submission in  wrkHing,
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ineluding—its—determination and state whether each
specific deficiency has been addressed—and—whether
sufficiently to makethe application —s adequate. If the
department determines that the application is adequate
and in compliance with this chapter, the department shall
act—to issue the permit to—sell—depesit—subserpti@amept
deposits If the department determines that the response
is inadequate, it may request additional information or
clarification from the applicant pursuant to subdivision
(c) or deny the application pursuant to Section 1779.10.

(e) If the applicant does not provide the department
with the additional information within 90 days after the
departments notice described in subdivision (c), the
application may be denied for being inadequate. Any
new application shall require an application fee.

SEC. 28.5. Section 17797.7 is added to the Health and
Safety Code, to read:

17797.7. (a) Where any portion of the consideration
transferred to an applicant as a deposit or to a provider
as consideration for a continuing care contract is
transferred by a person other than the propective
resident or a resident, that third-party transferor shall
have the same cancellation or refund rights as the
prospective resident or resident for whose benefit this
consideration was transferred.

(b) A transferor shall have the same rights to cancel
and obtain a refund as the depositor under the deposit
agreement or the resident under a continuing care
contract.

SEC. 29. Section 1779.8 of the Health and Safety Code
is amended to read:

1779.8. (a) The applicant shall notify the department
of material changes in theapplication information
submitted -by—the—applicantto the department—n—the
appheation—materals including the applicants financial
and marketing projections

(b) Ne—less—than—60—calerdar—days—pror—to—am
applicant -makirgshall provide to the department at least
60 days’ advance written notice of any proposal to make
any changes in the applicant's corporate name, structure,
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the
deﬁaﬁmem—'lims—neﬁee—mm&wemem—éees—ne{—apply to

(c) Within 30 calendar days after receiving notice of
ga change affecting the applicant or
the appllcatlon the department shal—nfermadvise the
yapplicant:

(1) Whether additional -er——-amended information
neededis required to process the pending—applieatien; or
whetherapplication.

(2) Whether an additional application fee is required.

(3) Whether a new application and application fee
must be submitted. The new application fee shall be twice
the actual cost of additioral—eensuitameview time
caused by the change. This additional fee is payable to the
department on demand.

(d) Fatttre—The  department shall suspend the
applicant's application and, if applicable, its permit to
accept deposits if the applicant faite give written notice
of changes required by th|s—seeHeH—shaH—Fes&I{ in

i i ions,
Bgction. The
suspension shall remain in effect untthe department
into—the—effeet has both assessed the potential impaét
the changes on the interests -ef—the—subseriloezositors
and taken such action as necessary under this chapter to
protect these interests

SEC. 30. Section 1779.10 of the Health and Safety
Code is amended to read:

1779.10. (a) The department shall deny an
application for a permit to—sel—depesit—subseriptions- and
accept deposits and aertificate of authority if—any—efthe
follewing—exists the applicant fails to do any of the

following:

(1) Failure—teo—payPay the application fee as required
by Section 1779.2.

(2) Failure—to—submit- Submit all information required
by this chapter.

organization, operation, or financirg;i—the—appheant—shall
: . : . 4 ol
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(3) Fature—te—submit Submit evidence to support a
reasonable belief that any—prineipahterested party of
the proposed continuing care retirement community
who has committed any offenses listed in subdivisien (i)
(k) of Section 1779.4 is of such good charactes to
indicate rehabilitation.

(4) H—oan—action—speethed—r—subdmisten—hy—or—- of

i - i ' nd the
| i iIBubmit evidence to support
a reasonable belief that the applicant is capable of
administering the continuing care retirement
community in compliance with applicable laws and
regulationswhen an action specified in subdivision (j) or
(k) of Section 1779.4 has been taken against the applicant

(5) Failure——to——demeonstrate—Demonstrate  the
feasibility of the proposed continuing care retirement
community-ptan

(6) Comply with residential care facility for the
elderly licensing requirements.

(b) If the application is deniedi—the—previeusiyo
portion of the paid application fee shal—ndbe refundable
or refunded.

(c) Immediately upon the denial of an application, the
department shall notify the applicant in writing.

(d) The Notice of Denial from the department shall
contain all of the following:

(1) StateA statementhat the application is denied.

(2) bistthereasen3he groundgor the denial.

(3) Bplain—A statement informingthe applicant that
it has theright-ef to appeal.

(4) State—A statement that the applicant has 30
calendar days from the date that the Notice of Denial was
mailed to appeal the denial, and where to send the
appeal.

(e) If the applicant appeals the denial, further
proceedings shall be conducted in accordance with
Chapter 5 (commencing with Section 11500) of Part 1 of
Division 3 of Title 2 of the Government Code.

SEC. 31. Section 1780 of the Health and Safety Code
is amended to read:

98



SB 2077 — 64 —

NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

wWwww
rOWNBE

wWww
~N O o1

HWW
O O

1780. The department shall issue a permit te- sell
i iptiensccept depositsvhen it hasdone all

of the following

(a) Determined that the application is—~eemplete

adequate

(b) Determined that the proposed continuing care

retirement community financial and marketing -and

feasibility-plansstudiesare acceptable.
(c) Reviewed and approved the deposit—subseription

agreemenagreements

(d) Reviewed and approved thedeposit escrow
accountagreement.

SEC. 32. Section 1780.2 of the Health and Safety Code
is amended to read:

1780.2. (a) A deposit—subseriptiomay be —madepaid
in one or several payments;—te—beaqh or after the time
the parties enter into the deposit-subserptgreement.

A deposit subseriptionshall be paid by cash or cash
equivalent, jointly payable to the applicant and the
escrow agent or depository. Possession and control of any
such instrument—musshall be transferred to the escrow
agent at the time the deposit is paid.

(b) A processing fee may be added to the deposit

(1) The processing fee shall not exceed- dnepercent
of the amount of the average entrance ¢eefive hundred
dollars ($500), whichever is greater

(2) A nonrefundable processing fee may be paid
directly to the applicant without being placed in the
depositescrow account.

(c) Payments made —to—the—appheant—ifrorby a
subseriber depositor for upgrades or modifications to the
living unit shall not be placed in escrow with deposit
subscriptions. —Written The applicant  shall  provide
written refund policies shall be given to the—subseriber
depositor before accepting any payments for
modifications or upgrades

(d) The applicant shall furnish to the department
within the first 10 days of each calendar month a list of all
residents who have made payments for modifications or
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upgrades, the amounts each resident has paid, the dates
of each payment, and the unit to be modified or upgraded
for each resident.

(e) All payments for modifications or upgrades shall be
refunded to the depositor with interest if the applicant
does not receive a certificate of authority for the proposed
continuing care retirement community or expansion.

() The department may record a lien against the
continuing care retirement community property, or any
portion of the continuing care retirement community
property, to secure the applicant’s obligations to refund
the depositor's payments made for modifications or
upgrades. Any lien created under this section shall be to
protect depositors governed by Section 1793.15.

SEC. 33. Section 1780.4 of the Health and Safety Code
is amended to read:

1780.4. (a) All deposit —subseription agreements
entered—mto between the applicant and the—subseriber
depositor shall be in writing and shall contain all
information required by this section.

(b) All deposit -subseriptionagreement forms shall be
approved by the department prior to their use.

(c) The requirements of this chapter and Chapter 3.2
(commencing with Section 1569) shall be the bases for
approval of the forms by the department.

(d) All text in deposit —subseriptionagreement forms
shall be printed in at least 10-point typeface.

(e) The deposit —subseriptionagreement form shall
provide-ferall of the following:

(1) An  estimated date for commencement  of
construction of the proposed continuing care retirement
community or, if applicable, each phase—f—-appliecablaot
to exceed 36 months from the date the permit—+te sell

' ' cept deposits issued.

(2) identification—A statement to the effect that the
applicant will notify depositors of any material change in
the application.

(3) The identity of the specific unit —subseribed— to
reservedand the total deposi-subseriptifor that unit.

N
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(4) Processing fee terms and conditions, including:

(A) The amount.

(B) A statement explaining the applicant's policy
regarding refund or retention of the processing fee in the
event of death of the—subseribedepositor or voluntary
cancellation by the-subseribaepositor

(C) Notice that the processing fee shall be refunded
within 30 days;——the—event—thdtt the applicant does not
accept the -subseriber—is—noet—aeeeptediepositor for
residency, or —if the applicant fails to constructthe
continuing care retirement community —s——not
constructed—by before the estimated date of completion
and the department determines that there is no
satisfactory cause for the delay.

(5) Requirements for payment of the deposit

subseriptiorby the-subseribatepositor
on

(6) A statement informing the depositor that their
deposit payments will be converted to an entrance fee
payment at the time the continuing care contract is
executed.

(7) A statement informing the depositor that deposits
will be refunded within 30 calendar days of—nreticéhe
depositor’s nonacceptance for residency or notice to the
applicant of the death of the —subseriber—er—his—er—her

nenaceeptaneeforresidendgpositor

(8) A statement informing the depositor that all
deposits will be refunded to the depositors if the
continuing care retirement community is not
constructed by the estimated date of completion and the
department determines that there is no satisfactory cause
for the delay.

(9) Refurd—A statement informing the depositor that
a refund of the deposit—subserptiorwithin 10 calendar
days of notice of—veluntarycancellation by the—subseriber
depositor A—statementThe deposit agreement shall state
that -enrce—eenstraction—begirs—andepositors who have
deposited more than one thousand dollars ($1,000) or 5
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percent of the entrance fee, whichever is greater, and
who have been notified that construction of the proposed
continuing care retirement community has commenced,
will not be entitled to a refund of their deposintil the

o ; , P tion
provisional certificate of authority is issued ,-eefunds
shall—be—made—eonlyafter -anether—subseribeone of the
following occurs:

(A) Another depositor has reserved the canceling
depositor’s specific residential unit and paid the
necessary —depeostor—subserption,—eor—the—-subscriber
deposit.

(B) The depositorno longer meets financial or health
requirements for admissien—whicheveroeeurs.first

(C) The applicant fails to meet the requirements of
Section 1786 or 1786.2.

-
(10) A statement to —subseribersdepositors that
specifies when funds may be released from escmwhe
applicant and explains that thereafter—subseribéhe
depositor’sfunds will not have escrow protection.

)

(11) A statement —regarding advising the depositor
whether interest will be paid to the—s&bsenhﬁposnor
on -depesit—subserption—funddeposits placed in —anthe
depositescrow account.

() If cash equivalents are to be accepted in lieu of
cash, all of the following shall also be included in the
deposit agreement:

(1) A statement that cash equivalents that may be
accepted as deposits shall be either certificates of deposit
or United States securities with maturities of five years or
less.

(2) A statement that the instruments will be held by
the escrow agent in the form in which they were
delivered and assigned by the depositor until they are
replaced by cash or converted to cash.

(3) A statement that the depositor will be required to
assign the instruments to a neutral third-party escrow
agent. If the bank or entity that issued the instruments
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refuses to allow this assignment, the escrow agent shall
not accept the instruments. These instruments shall be
reassigned to the depositor if the depositor terminates the
deposit agreement before the instruments mature. If the
depositor terminates the deposit agreement after the
instruments mature, the depositor shall receive a cash
refund of the portion of the deposit represented by the
matured instruments.

(4) A statement that any amount by which the face
value of the deposited instruments exceeds the required
deposit will be deemed part of the deposit and will be
applied against the depositor's obligations under the
deposit agreement.

(5) A statement that the instruments shall be
converted to, or replaced with, cash prior to the
department’s authorization for the release of deposits to
the applicant. The depositor shall be advised that if the
depositor does not substitute cash in the amount equal to
the deposit, the applicant may do either of the following:

(A) Direct the escrow agent to sell, redeem, or
otherwise convert the instruments to cash and to treat the
proceeds in the same manner as it treats cash deposits
under the deposit agreement. The costs of any such sale,
redemption, or conversion, including, without limitation,
transaction fees and any early withdrawal penalties, may
be charged to the depositor and paid out of the cash or
other instruments received from the depositor in escrow.
If there is a shortfall, the depositor may be immediately
obligated to pay the shortfall by check jointly payable to
the applicant and the escrow agent.

(B) Terminate the deposit agreement. In this event,
the escrow agent shall reassign the property to the
depositor and refund all cash in escrow within the time
periods specified in the deposit agreement.

(g) A statement that deposits will be invested in
instruments guaranteed by the federal government or an
agency of the federal government, or in investment funds
secured by federally guaranteed instruments.

(h) A statement that no funds deposited in a deposit
escrow account will be subject to any liens, judgments,
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garnishments, or creditor's claims against the applicant,
the proposed continuing care retirement community
property, or the continuing care retirement community.
The deposit agreement shall also provide that deposits
may not be subject to any liens or charges by the escrow
agent, except that cash equivalent deposits may be
subject to transactions fees, commissions, prepayment
penalties, and other fees incurred in connection with
these deposits.

(i) A schedule of projected monthly care fees
estimated to be charged to residents for each of the first
five years of the —faelity’s continuing care retirement
community’s existence shall be attached to each deposit
subseription agreement.—FheThis schedule shall contain
a conspicuous statement in at least 10-point boldface type
that the projected fees are an estimate only and may be
changed without notice.

SEC. 34. Section 1781 of the Health and Safety Code
is amended to read:

1781. (a) All -deposit———subseriptions deposits
excluding processing fees, shall be placed in an escrow
aceount—the—terms—eof—which—musaccount. All  terms
governlng the deposit escrow account shhk approved
in advance by the department.

(b) The deposit escrow account shall be established by
an escrow agent and—t-he—deﬁesit—s&bseﬁptiﬁn deposits
shall be deposited in a depositorjocated in California
approved by the department—and—lecated—in—Cakfornia
and —Fhe—funds—deposited—therein—shdlhe department’s
approval of the depository shall be based, in part, upon its
ability to ensure the safety of funds and properties
entrusted to it and its qualifications to perform the
obligations of the depository pursuant to the deposit
escrow account agreement and this chapter. The
depository may be the same entity as the escrow agent.
All deposits shallbe kept and malntalned IH—&H—&GGOUI’]I

: counts
a segregated account without any commingling with
other funds, including any funds or accounts owned by
the applicant
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(c) Fhe—escrow—agent—may—be—the—same—entity—as the
depeosttory-If the escrow agent is a title company, it shall
meet the following requirements:

(1) A Standard and Poors rating of “A” or better or a
comparable rating from a comparable rating service.

(2) Licensure in good standing with the Department
of Insurance.

(3) Tangible net equity as required by the
Department of Insurance.

(4) Reserves as required by the Department of
Insurance.

(d) Funds-All deposits shall remain in escrow until the
department has authorized—theirelease —r—aeeoerdance
with of the deposits, as provided $ection 1783.2.

(e) Bepesit—subseriptionsDeposits shall be invested in
instruments guaranteed -by—er—agencies Ufe federal

government or—byan agency of the federal government,
or in investment funds secured by federally guaranteed
instruments.

() No funds deposited in—am deposit escrow account
shall be subject to any liens, judgments, garnishments, or
creditor’'s claims against the applicant d¢ne continuing
care retirement community.—Netther—shall—these—funds
The deposit agreement shall also provide that deposits
may notbe subject to any liens or charges by the escrow
agent, except that cash equivalent deposits may be
subject to transaction fees, commissions, prepayment
penalties, and other fees incurred in connection with the
payment—ot—eash—eguivalent—depost—subserptidhese
deposits

SEC. 35. Section 1781.2 of the Health and Safety Code
is amended to read:

1781.2. (a)-Payments—pursuanrt———te———deposit

ot ' ithll deposits shall be
delivered to the escrow agentand deposited into the
deposit escrow accounwithin five business days after
thelr receipt—from—subseribers—and—shdlly the applicant.
The deposit escrow account shdle accounted for in a
separate escrow account.

98



NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

WWWWwwww
~NoO o~ WNE

wW W
© 00

— 71— SB 2077

(b) Pepesits—shall—be—aceempanied—bVhe applicant
shall provide will all deposits delivered to the escrow
holder a copy of the executed depesit—subserption
agreement, a copy of the receipt given to the—subscriber
depositor a summary of all deposits made on that date,
and any —+eguirement—ofother materials required bythe
escrow holder.

SEC. 36. Section 1781.4 of the Health and Safety Code
is amended to read:

1781.4. The —eserew deposit escrow account
agreement between the applicant and the escrow agent
shallprevidanclude provisiondor all of the following:

(a) The amount of the processing fee.

(b) Bepesit—of—funds—r A provision requiring that all
deposits shall be placed intthe deposit escrow account
upon delivery

(c) Menthkly—A  provision requiring that monthly
progress reports;—begirning—the—month—after—the—escrow
aceount—s—epened—and—ending—atter—unds—are—released
from—eserows—tobe sent by the escrow agent directly to
the department beginning the month after the deposit
escrow account is opened and continuing through the
month funds are released from escroWwhese reports
shall be prepared every month that there are any funds
in the account and shalshow each of the following in
separate columns:

(1) The name and address of eaech—subscridepositor
or resident.

(2) The designation of the living unit being provided.

(3) Any processing fee which is deposited into escrow.

(4) The total deposit —subseriptiorrequired for the
unit.

(5) The total entrance fee for the unit.

(6) Twenty percent of the total entrance fee.

(7) Each deposit payment made —tewards—the—deposit

tvenby or on behalf of the depositor and any
refunds paid to the depositor

(8) The unpaid balance —of for each -depesit

subseriptiondepositor’s deposit
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(9) The wunpaid balance —offor each depositor’s
entrance fee.

(10) The current balance in thedeposit escrow
accounffor each depositor and the collective balance

(11) The dollar amount, type, and maturity date of any
cash equivalenpaid by each depositor

(d) tavestment-A provision for investmentof escrow
account funden a manner consistent with Section 1781

(e) A provision for refunds to depositors in the manner
specified by Section 1783.2.

() A provision regarding the payment of interest
earned on the funds held in escrow in the manner
specified in the applicant’s deposit agreement.

(g) Release ofdeposit escrow account funds—as the
manner specified in Section—+#83.2783.3 including to
whom payment of interest earned on such funds will be
made.

H—Fhe-escrowagreementshall-state that
(h) Representations bythe escrow agent —fer—the

. . . -. LR Shall

nefther—be—a—tender—or—have—fiduciary—responsibilite
lenders—or—boendhelderdhat it is not, and shall not be
during the term of the deposit escrow account, a lender
to the applicant or for the proposed continuing care
retirement community, or a fiduciary for any lender or
bondholder for that continuing care  retirement
community, unless approved by the department

(i) If cash equivalents may be accepted as a deposit in
lieu of cash, the deposit escrow account agreement shall
also include all of the following:

(1) Authorization for the escrow agent to convert
instruments to cash when they mature. The escrow agent
may notify all financial institutions whose securities are
held by the escrow agent that all interest and other
payments due upon these instruments shall be paid to the
escrow agent. The escrow agent shall collect, hold, invest,
and disburse these funds as provided under the escrow
agreement.

(2) Authorization for the escrow agent to deliver the
instruments in its possession and release funds from

98



NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

wWwww
rOWNBE

wWww
~N O o1

HWW
O O

— 73— SB 2077

escrow according to written directions from the
applicant, consistent with the terms provided in the
applicant's deposit escrow account agreement. The
escrow agent shall distribute cash and other property to
an individual depositor only upon either the subscriber’s
written request to receive monthly payments of interest
accrued on his or her deposits, or receipt of notice from
the applicant to pay a refund to the depositor.

(3) A provision that the escrow agent shall maintain,
at all times, adequate records showing the beneficial
ownership of the instruments.

(4) A provision that the escrow agency shall have no
responsibility or authority to initiate any transfer of the
instruments or conduct any other transaction without
specific written instructions from the applicant.

(5) A provision authorizing, instructing, and directing
the escrow to do all of the following:

(A) Redeem and roll over matured investments into
money market accounts or other department approved
instruments with the escrow agent or an outside financial
institution.

(B) Collect and receive interest, principal, and other
things of value in connection with the instruments.

(C) Sign for the depositors any declarations, affidavits,
certificates, and other documents that may be required
to collect or receive payments or distributions with
respect to the instruments.

SEC. 37. Section 1781.6 of the Health and Safety Code
is amended to read:

1781.6. -Changes—to—deposit—subseriptidl changes to

a deposit agreement or deposit escrow account
agreement—fermdorm shall require—pror—approval—by—the
department be submitted to, and approved by, the
department before use by the applicant

SEC. 38. Section 1781.8 of the Health and Safety Code
is amended to read:

1781.8. (a)-As—instructed—by—the—applicant—Ffunds
placed-Deposits heldin escrow —aceeunts—may- b&hall be
placed in an interest bearing account dnvested as
provided under subdivisionH{{) of Section 1781.
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(b) Earnings—shall-Interest, income, and other gains

derived from deposits held in a deposit escrow account
may not be releasedor distributed from the deposit
escrow account except upon written approval of the
department.

(c) Approval by the department— ofor the release of
earnings generated from funds held in escrow shall be
based upon an assessment that funds remaining in the
deposit escrow account will be sufficient to pay refunds
and any interest promised—H—anyto all subseribers—and
al depositors, as well as administrative costs owed to the
escrow agent-administrative-casts

(d) +nrterest—When released by the department,
interest earned by the funds in the deposit escrow
account shall be distributed in accordance with the terms
of the deposit-subserpticagreement.

SEC. 39. Section 1781.10 of the Health and Safety
Code is amended to read:

1781.10. No -weneys deposit or any other
consideration—while asset held in a deposit escrow
account shall be encumbered or used as collateral for any
obligation of the applicant or any other person, unless the
applicant obtains prior written approval from the
department for the encumbrance or use as collateral. The
department shall not approve amgncumbrance or use as
collateral under this section unless the encumbrance or
use as collateralis—suberdinateexpressly subordinatedo
the rights of transferers—fer—refunddepositors under this
chapterto refunds of their deposits

SEC. 40. Section 1782 of the Health and Safety Code
is amended to read:

1782. (a) An applicant shall not begin construction
on any phaseof a continuing care retirement community
without +the first obtaining a written acknowledgment—of
from the department that all of the following
prerequisites have been met:

(1) A completed application has been submitted to the
department.

(2) A permit to -sel—depesit—subseriptonsaccept

depositshas been issuetb the applicant or, in the case of
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continuing care retirement community renovation
projects, the department has issued a written approval of
the applicant’s application

(3) At—For new continuing care retirement
communities, or construction projects adding new units
to an existing continuing care retirement community,
deposits equal to aleast 20 percent of eactepositor’s
applicable entrance fee—habkave been —reeeivedplaced
into escrow for each phastor at least 50 percent of the
number of residential living units to be constructed.

n.

(b) Applicants shall notify —subseribersdepositors in
writing ef—the—eoemmenecement—of—eeonstruetionvhen
construction is commenced

(c) For purposes of this chapter only, construction
shall not include site preparatien-,odemolition, or the
construction of model units

SEC. 41. Section 1783 of the Health and Safety Code
is amended to read:

1783. (@) Ne—building—which—has—beer—censtracted by

byYH—(1) An applicant proposing to convert an
existing -buldings—are—to—be—eonverted—to baiilding to
continuing care use—the—applieashall comply with all
the application requirementsn Section 1779.4 identified

by the department asecessaryfor the departmentto
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assess the feasibility of the proposed continuing care

retirement commumty—as—elete#md—by—the—dep&ﬂment

conversion

(2) If the proposed continuing care retirement
community is already occupied and only a portion of the
existing residential units will be converted into
continuing care units, the department may modify the
presale requirements of paragraph (3) of subdivision (a)
of Section 1782 and paragraph (2) of subdivision (a) of
Section 1783.3.

(b) Any entty—applying—ter—eonversien—te- applicant
proposing to convert an existing building intoontinuing
care +eﬂ+emem—eemmﬂm%y—umess—qﬂalmed—fe|;a—walver

bynits shall
indicate the portion of the facilty to be used for
continuing  care—eentracts contract  services The
continuing care allocatiorspecified by the applicant shall
be reflected in all financial and marketing studies and

shall be used to determine the—pereentages—ir—meeting

applicant’s compliance with the percentage
requirements —ef—the—depeosit—subserption—perod—pursuant
%e—subdwea—éb)—ef—Seeﬂm%%Q—and—Seeﬂ%—l?%
stated in paragraph (3) of subdivision (a) of Section 1782
and paragraph (2) of subdivision (a) of Section 1783.3

SEC. 42. Section 1783.2 of the Health and Safety Code
is amended to read:

1783.2. (a)Refunrds—to—subserbers—shall—be—disbursed

él%—%eeept—as—prewded—m—par&g%&ph—@—tmn
escrow agent shal—pay—refundsfund to subseribers—who

e&neel—a—depe&{—wbseﬂmreﬁ—agmemeﬁt—&peﬁ—wntten
notice—to—the—eserow—agent—from—the—applieant,  in
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accordanee—with the depositor all amounts required by
the -appreved depositor's deposit—subseription agreement
upon receiving written notice from the applicant that a
depositor has canceled the deposit agreemefhese
refunds—shallRefunds required by this subdivision shak
paid to the depositorwithin 10 days after the—subseriber
depositorgives noticeof cancellatiornto the applicant.

i i of
construction—a-subserber

(b) Depositors who have deposited more than one
thousand dollars ($1,000) or 5 percent of the entrance fee,
whichever is greater, and who have been notified that
construction of the proposed continuing care retirement
community has commencedghall not be entitled to a
refund of their deposit—subseriptenantil the any of the
following occurs:

(1) The continuing care retirement community is
opened foreperation;anethersubseriaeration.

(2) Another depositor has reserved the canceling
depositor’s specific residential unit and paid the
necessary-depesit-subseription—or-the-subscibposit.

(3) The depositorno longer meets financial or health
requirements for admssma—whwheve#eee&rs first

98



SB 2077 — 78 —

NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

wWwww
rOWNBE

wWww
~N O o1

HWW
O O

to-Seeton17385.

SEC. 43. Section 1783.3 is added to the Health and
Safety Code, to read:

1783.3. (a) In order to seek a release of escrowed
funds, the applicant shall petition in writing to the
department and certify to each of the following:

(1) The construction of the proposed continuing care
retirement community or phase is at least 50 percent
completed.

(2) At least 20 percent of the total of each applicable
entrance fee has been received and placed in escrow for
at least 60 percent of the total number of residential living
units. Any unit for which a refund is pending may not be
counted toward that 60 percent requirement.

(3) Deposits made with cash equivalents have been
either converted into, or substituted with, cash or held for
transfer to the provider. A cash equivalent deposit may
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be held for transfer to the provider, if all of the following
conditions exist:

(A) Conversion of the cash equivalent instrument
would result in a penalty or other substantial detriment
to the depositor.

(B) The provider and the depositor have a written
agreement stating that the cash equivalent will be
transferred to the provider, without conversion into cash,
when the deposit escrow is released to the provider under
this subdivision (a).

(C) The depositor is credited the amount of the cash
equivalent.

(4) The applicant's average performance over any
six-month period substantially equals or exceeds its
financial and marketing projections approved by the
department, for that period.

(5) The applicant has received a commitment for any
permanent mortgage loan or other long-term financing.

(b) The department shall instruct the escrow agent to
release to the applicant all deposits in the deposit escrow
account when all of the following requirements have
been met:

(1) The department has confirmed the information
provided by the applicant pursuant to subdivision (a).

(2) The department, in consultation with the
Continuing Care Advisory Committee, has determined
that there has been substantial compliance with
projected annual financial statements that served as a
basis for issuance of the permit to accept deposits.

(3) The applicant has complied with all applicable
licensing requirements in a timely manner.

(4) The applicant has obtained a commitment for any
permanent mortgage loan or other long-term financing
that is satisfactory to the department.

(5) The applicant has complied with any additional
reasonable requirements for release of funds placed in
the deposit escrow accounts, established by the
department under Section 1785.
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(c) The escrow agent shall release the funds held in
escrow to the applicant only when the department has
instructed it to do so in writing.

(d) When an application describes different phases of
construction that will be completed and commence
operating at different times, the department may apply
the 50 percent construction completion requirement to
any one or group of phases requested by the applicant,
provided the phase or group of phases is shown in the
applicant’s projections to be economically viable.

SEC. 44. Section 1784 of the Health and Safety Code
is amended to read:

1784. (a) If construction of the proposed continuing
care retirement community, or applicable phase, has not
commenced within 36 months from the date the permit
to sell—depesit—subseriptionaccept depositsis issued, an
appllcant may request an extension of the permit—te sell

saccept deposits The request for
extension shall be made to the department in writing and
shall include the reasons why construction of the
proposed continuing care retirement community was not
commenced within therequired 36-month -time—peroed,
and period. The request for extension shall also sttte
new estimated date for commencement of construction.

(b) In response to a request for an extension, the
department may do one of the following:

(1) If the department determines there is satisfactory
cause for the delay in commencement of construction of
the proposed continuing care retirement commundty
applicable phase the department may extend the permit
to sell—depoesit—subseriptons—ter—a—ene-year—perantept
deposits for up to one year

(2) If the department determines that there is no
satisfactory cause for the delay, the department may
instruct the escrow agent to refund —te—subseribers
depositors all depesit—subseriptionsdeposits held in
escrow, plus any interest due under the terms of the
deposit  subscription  agreements, and require the
applicant to file a new application and application fee.
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The applicant shall also refund all processing fees paid by
the depositors.

(c) Within 10 calendar days the applicant shall notify
each —subseriber depositor of the department's approval
or denial of the extension, of any expiration of the permit
to sell—depesit—subseriptionsaccept depositsand of any
right to a refund of thei—depesit-subseriptibeposits

SEC. 45. Section 1785 of the Health and Safety Code
is amended to read:

1785. (a) If, at any time prior to issuance of a
certificate of  authority, the  applicant's  average
performance over any six-month period does not
substantially equal or exceed the applicant’s projections
for that period, the department, after consultation and
upon consideration of the recommendations of the
Continuing Care —CentractsAdvisory Committee, may
take any of the following actions:

(1) Cancel the permit to—sel—depoesit—subserptions
accept deposits and require that all funds in escrow be
returned to depositors immediately

(2) Increase the required percentages of construction
completed, units reserved, or entrance fees to be
deposited as required under Sections 1#82—178383.3
1786, and 1786.2.

(3) Increase the reserve requirements under this
chapter.

(b) Prior to taking any actions specified in subdivision
(@), the department shall give the applicant an
opportunity to submit a feasibility study from a consultant
in the area of continuing care, approved by the
department, to determine whether in his or her opinion
the proposed continuing care retirement community is
still viable, and if so, to submit a plan of correction. The
department, in consultation with the committee, shall
determine if the plan is acceptable.

(c) In making its determination, the department shall
take into consideration the overall performance of the
proposed continuing care retirement community to date.

(d) If depesit—subseriptions deposits have  been

released from escrow, the department may further
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require the applicant to reopen the escrow as a condition
of receiving any further entrance fee payments from
subseriberglepositorsor residents.

(e) The department may require the applicant to
notify all depositors and, if applicable, all residents, of any
actions required by the department under this section.

SEC. 47. Section 1786 of the Health and Safety Code
is amended to read:

1786. (a)-tr—erder—to—permit—an—applicant—te—beeome

; . Bt " the
The department shall issue a provisional certificate of
authority when—a—previdean applicanthas done all of the
following:

(1) Complied with the approved marketing plans.

(2) Met and continues to meet the requirements
imposed under subdivisier—b)a) of Section 1#83.2
1783.3 The issuance of the provisional certificate of
authority -deesshall not +esult—in—the—autematicequire,
and shall not be dependent upon thelease of escrowed
funds—purstant—to Release of escrowed funds shall be
governed bysection3#83.2783.3

(3) Completed construction of the continuing care
retirement community or applicable phase.

(4) Obtained the required licenses.

(5) Paid the remainder of the applicatien-fdes

(6) Executed a permanent mortgage loan or other
long-term financing.

(7) Provided the department with a recorded copy of
the Notice of Statutory Limitation on Transfer required
by subdivision (aa) of Section 1779.4.

(8) Met all applicable provisions of this chapter.

(b) The provisional certificate of authority shall expire
12 months after issuance unles®th of the following
occur:

(1) Sky—No later than 60days prior to the expiration
of the provisional certificate of authority, the provider
petitions the departmentand demonstrates good cause
in writing for an extension of the provisional certificate of
authority.
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(2) Ypon—a——shewing—ofgood—cause—by—theprovider, the
The department determines that the—applicgoovider
is capable of meeting the requirements of Section 1786.2
during the-peried-oéxtensiorperiod

(c) The Hength—et—the—perod—ot—extenston—shalk be

| t'sdepartment  shall
exercise its discretion to determine the length of the
extension period

(d) After the provisional certificate of authority is
issued providers may continue to take deposits by
modifying the deposit —subseription agreement as
appropriate  The new deposit agreement shall clearly
state the rights of the depositor and the provide—These
The applicant shall submit theagreements —shal—be
submitted to the department for review and approval
prior to use.A provider that holds a provisional certificate
of authority or certificate of authority may accept fees
paid by potential residents to be placed on a waiting list
without using a deposit agreement. These waiting list fees
may not exceed five hundred dollars ($500), and shall be
refunded to the potential resident upon written request.

(e) All holders of a provisional certificate of authority
shall request in writing a—fRalcertificate of authority
when the requirements of Section 1786.2 have been met.

SEC. 48. Section 1786.2 of the Health and Safety Code
is amended to read:

1786.2. (a)-A—eertificate—of—autherityThe department
shall not-be—issued-tssue a certificate of authority to an
applicant or a provider—uanlessuntil the department
determines that—alleach of the following -khave has
occurred:

(1) A provisional certificate of authority has been
issued or all of the requirements for a provisional
certificate of authority have been satisfieth the case of
an application for a new certificate of authority due to an
organizational change, if the continuing care retirement
community is financially sound and operating in
compliance with this chapter, it shall be sufficient for the
purposes of this paragraph that the department has
approved the application in writing.
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(2) One of the following requirements has been met:

(A) At a minimum, continuing care contracts have
been executed for 80 percent of the total residential living
units in the continuing care retirement community, with
payment in full of the entrance fee.

(B) At a minimum, continuing care contracts have
been executed for 70 percent of the total residential living
units in the continuing care retirement community, with
payment in full of the entrance fee, and the provider has
submitted -a an updated financial and marketing plan,
satisfactory to the department, demonstrating that the
proposed continuing care retirement community will be
financially viable.

(C) At a minimum, continuing care contracts have
been executed for 50 percent of the total residential living
units in the continuing care retirement community, with
payment in full of the entrance fee, and the provider
furnishes and maintains a letter of credit or other security,
satisfactory to the department, sufficient to bring the
total amount of payments to a level equivalent to 80
percent of the total entrance fees for the entire
continuing care retirement community.

(3) A minimum five-year financial plan of operation
remains satisfactory to the department.

(4) Adequate reserves exist as required by Sections
1792.2 and 1793. For a new continuing care retirement
community without an operating history, the department
may approve calculation of required reserves on a pro
forma basis in conjunction with compliance with
approved marketing plans.

(5) All applicable provisions of this chapter have been
met.

(b) When issued, the certificate of authority, whether
full or conditioned, shall remain in full force unless
forfeited by operation of law under Section 1793.7,
inactivated under Section 1793.8 or suspended, or
revoked by the department pursuant to Section 1793.21.

(c) The provider shall display the certificate of

authority -shall—be—displayyedn a prominent place within

the continuing care retirement community.
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SEC. 49. Section 1787 of the Health and Safety Code
is amended to read:

1787. (a) All contlnumg care contracts—entered— into

erghall be in
writing and shall contain allthe information required by
Section 1788.

(b) All continuing care contract formsjncluding all

addenda, exhlblts—orand any other related documents,

alhcorporated therein, as
well as any modification to these items, shial approved
by the department prior to their use.

(c) The department shall approve continuing care
contract forms that comply with this chapteThe
requirements of this chapter and Chapter 3.2
(commencing with Section 1569) shall be the bases for
approval by the departmentTo the extent that this
chapter conflicts with Chapter 3.2 (commencing with
Section 1569), this chapter shall prevail.

(d) Fre—A continuing care contractapproved by the
department shall constitute the full and complete
agreement between the parties.

(e) More than one continuing care contract form may
be usedby a provider if multiple program options are
available.

() All text in continuing care contract forms shall be
printed in at least 10-point typeface.

(g) A clearly legible copy of the continuing care
contract, executed by—theach provider -ard—a—transferor,
shall named on the provisional certificate of authority or
the certificate of authority, the resident, and any
transferor, shall be furnished, with all required or
included attachments to the—transferoesident at the
time the continuing care contract is executed—and—.shall
A copy shall alsobe furnished within 10 calendar days to
%he—Feadeﬁt—#—the—Fe&dem—rs—eﬂquhan—the—traﬂsfarm
transferor who is not a resident

(h) The provider shall require a written
acknowledgment from the—transferoresident (and -the
resident—H—other—than—the—transteramy transferor who
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40

is not a residentthat the executed copy of the continuing
care contract and attachments have been received.

() The continuing care contract shal—eenstitube an
admissions agreement for purposes of the residential care
facility for the elderly and long-term health care facility
requirementsand shall state the resident's entitlement to
receive these levels of car@he continuing care contract
may state the entitlement for skilled nursing care in
accordance with the provisions of law governing
admissions to long-term health care facilities in effect at
the time of admission to the skilled nursing facility. The
parties may agree to the terms of nursing facility
admission at the time the continuing care contract is
executed, or the provider may present an exemplar of the
then-current nursing facility admission agreement and
require the resident to execute the form of agreement in
effect at the time of admission to the nursing facility.
Fhese The terms shall include the nursing fee, or the
method of determining the fee, at the time of the
execution of the continuing care—agreemamntract the
services included in and excluded from the fee, the
grounds for transfers and discharges, and any other terms
required to be included underfedempblicablelaw.

() Only the skilled nursing admission agreement
sections of continuing care contracts which cover
long-term health care facility services—shall lage subject
to Chapter 3.95 (commencing with Section 1599.60). The
provider—must shall submit the proposed skilled nursing
admission agreement to the State Department of Health
Services for —sreview -and—to—the—State—Department of
Secial-Servicesforreview—to—determine—that-—is—+notam
approval under that department’s rules and regulations.
The skilled nursing admission agreement submitted to
the department shall be reviewed for amiplation of the
laws relating to continuing care contracts.

SEC. 50. Section 1788 of the Health and Safety Code
is amended to read:

1788. (a) Any continuing care —eentractcontracts
shall contain all of the following:

(1) The legal name and address-efg¢laehprovider.
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(2) The name and address of the continuing care
retirement community.

(3) The resident's name and—numbdne identity of
the unitte-be-eceupietthe resident will occupy

(4) If the there is a transferor 4s—semeen®ther than
the resident, thetransferor shall be a party to the contract
and the transferor’'s name and address shall be—separately
desighatedpecified

(5) If the provider has used the name of any charitable
or religious or nonprofit organization in its title before
January 1, 1979, and continues to use that name, and that
organization is not responsible for the financial and
contractual obligations of the providesr the obligations
specified in the continuing care contracthe provider
shall include in every continuing care contract a
conspicuous  statement  which clearly informs the
transferor resident that the organization is not financially
responsible.

(6) The date the continuing care contract is signed by
theresident and, where applicable, any otlwemsferor.

(7) The duration of the continuing care contract.

(8) A list of the -fellewing services that—are—tavill be
made available to the resident—which—shadl required to
provide the appropriate level of care. The list of services
shall include -at—a—minimum the following—ecenditiens—for
services required as a condition for licensure as a
residential care facility for the elderly —lieensure
including, but not limited to, all of the following

(A) Regular observation of the resident’s health status
to ensure that his or her dietary needs, social needs, and
needs for special services are satisfied.

(B) Safe  and healthful living  accommodations,
including housekeeping services and utilities.

(C) Maintenance of house rules for the protection of
residents.

(D) A planned activities program, which includes
social and recreational activities appropriate to the
interests and capabilities of the resident.
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(E) Three balanced, nutritious meals and snacks made
available daily, including special diets prescribed by a
physician as a medical necessity.

(F) Persenaleardssisted living services

(G) Assistance with taking medications.

(H) Central storing and distribution of medications.

() Arrangements to meet health needs, including
arranging transportation.

(9) An itemization of the services that are included in
the monthly fee and the services that are available at an
extra charge. The provider shall attach a current fee
schedule to the continuing care contract.

(10) The procedures and conditions under which
residents may be voluntarily —orand involuntarily
transferred from their designated living units. The
transfer procedures, at a minimum, shal—prewvide- for
include provisions addressingall of the following
circumstances under which transfer may be authorized

(A) When, in the opinion of the continuing care
retirement community management, a physielar— and
surgee) appropriate specialist, or licensing officiah
consultation  with  the resident and  appropriate
representative, if any any of the following conditions
exists:

() The resident is nonambulatory. The definition of

, “‘“nonambulatory,” as -definred provided
in Section 13131, shall either be statéd full in the
continuing care contract or be cited—withf Section
13131 is cited,a copy of -t the statute shall bemade
available to the resident either as an attachmento the
continuing care contractor by specifying that it will be
provided upon request. lF—the& nonambulatory resident
occupies a room that has a fire clearance for
nonambulatory residence —prevision— fotransfe—under
the—abeve—eireumstances—is—unnecessaslpall not be
necessary

(i) Resident—The resident develops a physical or
mental condition that endangers the health, safety, or
well-being of the resident or another person, or causes an
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unreasonable and ongoing disturbance at the continuing
care retirement community.

(i) Fransfe—The residents condition or needs
require the resident's transferto +the—eentinrbuing—eare
retrement—eommunaty's—skiled—nursihg—taetity— or

ean assisted living careunit is—reguiredor
skilled nursing facility for more efficient care—and/oor
to protect the health of other residents, or because the
level of care —heeded—eannatequired by the resident
exceeds that which may bewfully be provided in the
living unit.

(iv) Franste—The residents condition or needs
require the resident's transferto a nursing —reme—or
facility, hospital or other facility is—reguired and the
provider has no facilities available—fer—suth provide that
level ofcare.

(B) Prevision—fer—transfer—Transfer of a second
resident when a shared accommodation arrangement is
terminated.

(C) When—transfer Transfer is requested or required,
by the provider ortheresident, for any other reason.

(11) Provisions —fer describing any -ehargechanges in
the resident's monthly —+ate fee and any —+refard—of
entrance—fees—when ahanges in the entrance fee refund
payable to the resident that will occur if theesident
transfers from any unit.

(12) Ary—The provider's continuing obligations—ef—the
provider if any, in the event a resident is transferriedm
the continuing care retirement community to another
facility.

(13) Whether—the—provider—has—any—respensibilifihe
provider’s obligations, if any,to resume careupon the
resident’s return after a—temperary transfer from the
continuing care retirement community

(14) The provider's obligations -ef—the—provider—for
continged to provide services to the resident while the
resident is absent from the continuing care retirement
community.

(15) The conditions under which the residemust
permanently-releasasleasehis or her living unit.
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(16) If real or personal properties are transferred in
lieu of cash, a statement—as—te—thepecifying each item’s
value at the time of transfer, and how the value was
ascertained-shall-be-ineladed

(A) An  itemized receipt  which includes  the
information described above is acceptable,if
incorporated as a part of the continuing care contract.

(B) With—respeet—te—the—transter— ofWhen real
property, is or will be transferred, the continuing care
contract shall includea statement that the deed or other
instrument of conveyance shall—eentatn—a—recisqlecify
that the -transaetionreal property is +ade conveyed
pursuant to a —eentirting continuing care -eentraet”
contract and may be subject to rescission by the
transferor within 90 days from the date—efthe—trandlfet
the resident first occupies the residential unit

(C) The failure to comply with paragraph (16) shall
not affect the validity of title to real property transferred
pursuant to this chapter.

(17) The amount of the entrance fee.

(18) In the event two parties have jointly paid the
entrance fee or other payment which allows them to
occupy the unit, the continuing care contract shal—define
the—allocation—offeeglescribe how any refund of entrance
fees is allocated

(19) The amount of any processing fee.

(20) The amount of any monthly care fee.

(21) For continuing care contracts—whictihat require
a monthly care fee or other periodie—apayment the

continuing care contract shall —previde——statements
coneeming-altofncludethe following:

(A) Frat A statement thatthe occupancy and use of
the accommodations by the resident is contingent upon
the regular payment of the fee.

(B) The regular rate of payment agreed upon (per
day, week, or month).

(C) Whether—A provision specifying whether
payment will be made in advance or after services have
been provided.
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(D) Whether—any—adiustment—in—theA  provision

specifying the provider will adjustonthly care fees—s—to

derfor the resident’s support,
maintenance, board, or lodging—which—is—supphed to
when a resident—whorequires medical attentior—when- he
er—she—is—absentwhile away from the continuing care
retirement community.

(E) H—anry—A provision specifying whether aredit or
allowance +s—towill be given to a resident who is absent
from the continuing care retirement community or from
meals;—and—H—sudch This provision shall also state, when
applicable, that thecredit 4s—o may be permitted at the
discretion or by special permission of the provider.

(22) All continuing care contracts—shal—speeify—ene of

in
that include monthly care feesshall address changes in
monthly care fees by including either of the following
provisions

(A) For prepaid continuing care contracts, which
include monthly care fees, one of the following methods:

(i) Fees shall not be subject to change during the
lifetime of the agreement.

(i) Fees shall not be increased by more than a
specified number of dollars in any one year and not more
than a specified number of dollars during the lifetime of
the agreement.

(i) Fees shall not be increased in excess of a specified
percentage over the preceding year and not more than
a specified percentage during the lifetime of the
agreement.

(B) For monthly fee continuing care contracts, except
prepaid contracts, changes in montldare fees shall be
based on projected costs, prior year per capita costs, and
economic indicators.

(23) Fhe—~continuing—ecare—contract—Shall—previde— for
netificatton—of—A provision requiring that the provider
give written notice tothe resident at least 30 days in
advance of any change itme resident's monthly care fees
or in the price or scope—-er—prieeof any component of care
or other services.
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(24) Fhe—econtinuing—care—econtract—shall—nelude— A
provision indicating whether the resident’s rights under
the continuing care contract include any proprietary
interests in the assets of the provider or in the continuing
care retirement community, or both.

(25) If there—is—a—lean—onthe continuing care

retirement community property—the—ecentinuing—eare
contract—shal—advise—residents—that—rghts—theg
encumbered by a security interest that is senior to any
claims the residentsnay have to enforce continuing care
contracts a provision shall advise the residents that any
claims they may have under the continuing care contract
are subordinate to the rights of theecured lender. For
equity projects, the continuing care contract shall specify
the type and extent of the equity interest and whether
any entity holds a-superisecurity interest.

(26) Notice that the Iliving units are part of a
continuing care retirement community that is licensed as
a residential care facility for the elderly and, as—swach
result any duly authorized agent of the department may,
upon proper identification and upon stating the purpose
of his or her visit, enter and inspect the entire premises
at any time, without advance notice.

(27) A conspicuous statement, in at least 10-point
boldface type in immediate proximity to the space
reserved for the—signatursignatures of the resident and,
if applicable, the transferor, that provides as follows:
“You, the resident or transferor, may cancel the
transaction without cause at any time within 90 days from
the date —ef—this—transaetiogou first occupy your living
unit. See the attached notice of cancellation form for an
explanation of this right.”

(28) Notice that during the cancellation period, the
continuing care contract may be cancelegdon 30 days’
written notice by the provider without causeor that the
provider waives this right

(29) The terms and conditions under which the
continuing care contract may be terminated after the
cancellation period by either party, including any health
or financial conditions.
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(30) A statement that —rveluntary—termination—, of

after the cancellation period, a provider may unilaterally
terminate the contlnumg _care contract—ey—the—previder

fonly if the
provider hasgood and sufficient cause.

(A) Any continuing care contract containing a clause
that provides for—a—resident—to—be—evicted,—or—provides for
a continuing care contract to be—eaneelmiminated for
‘just cause,” “good cause,” or other similar provision,
shall also include a provision that none of the following
activities by the resident or on behalf of the resident,
constitutes “just cause,” “good cause,” or otherwise
activates the —evietien——or——=eaneelation termination
provision:

() Filing or lodging a formal complaint with the
department or other appropriate authority.

(i) Participation in an organization or affiliation of
residents, or other similar lawful activity.

(B) Ne—The provision required by this paragraph shall
also state that theprovider shall not discriminate or
retaliate in any manner against any resident of a
continuing care retirement community for contacting
the department, or any other state, county, or city
agency, or any elected or appointed government official
to file a complaint or for any other reason, or for
participation in a residents’—eealitionorganization or
association

(C) Nothing in this —previsien—shal—diministparagraph
diminishes the provider’s ability to terminate the
continuing care contract for good and sufficient cause.

(31) A statement that at least 90 days’ written notice
to the residentis required for—an—aveluntana unilateral
termination of the continuing care contraddy the
provider.

(32) A statement concerning the length of notice that
B—Feqﬂﬁed—bya resident—er—the—veluntary—termination of
is required to give the provider to voluntarily terminate
the continuing care contract after the cancellation
period.
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(33) The policy or terms for refunding any portion of
the entrance fee, in the event of cancellation,
termination, or death.If the continuing care contract
includes any provision for a refund of all or a part of the
entrance fee, then it shall also specify the amount, if any,
the resident has paid or will pay for upgrades, special
features or modifications to the resident's unit, and state
that, if the continuing care contract is cancelled or
terminated by the provider, the provider shall amortize
the specified amount at the same rate as the residents
entrance fee, and refund the unamortized balance to the
resident at the same time the provider pays the resident’s
entrance fee refund.

(34) The following notice at the bottom of the
signatory page:

“NOTICE” (date)

This is a continuing care contract as defined by
paragraph (8) of subdivision (c), or subdivision (I) of
Section AHj—er—1#Hw)r—efChapter—10—ef Division 2
1771 of the California Health and Safety Code. This
continuing care contract form has been approved by the
State Department of Social Services as required by
Seetien—31#8#b) subdivision (b) of Section 1780f the
California Health and Safety Code. The basis for this
approval was a determlnatlon that (provider name} has

utess

submitted a contract that complies with the minimum
statutory requirements applicable to continuing care
contracts. The department does not approve or
disapprove any of the financial or health care coverage
provisions in this contract Approval by the department
is neither NOT a guaranty of performance—noor an
endorsement ofany continuing care contract provisions.
Prospective  transferors and residents arstrongly
encouraged to carefully consider the benefits and risks of

this continuing care contract -befere—sighing—Yeu—sheuld

and to seek financial and legal advice—as—reedaefore
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signing

(35) The provider may not attempt to absolve itself in
the continuing care contract from liability for its
negligence by any statement to that effect, and shall
include the following statement in the contract: “Nothing
in this continuing care contract limits either the
provider's obligation to provide adequate care and
supervision for the resident or any liability on the part of
the provider which may result from the provider’s failure
to provide this care and supervision.”

(b) A life care contract shall alse—relude—al—ef—the

fellewing provide that

(1) Prevision—to—previde—alAll levels of care, including
acute care and—physielanphysicians’ and surgeons’

serviceswill be providedto a resident.

(2) Prevision—to—previde—this—eareCare will be
provided for the duration of the resident’s life—exeept for
termination—of unless the life care contracts canceled or
terminated by the provider during the cancellation
period or after the cancellation period for good cause.

(3) Provision——to—provide—a—A  comprehensive
continuum of carewill be provided to the resident
including skilled nursing, in a facility under the
ownership and supervision of the provider on, or adjacent
to, the continuing care retirement community premises.

(4) Proviston—that—nre—<chanrge—wil—be—made—n— the
menthly—Monthly care feeswill not be changedbased on
the resident’s level of care or service.

(5) Prevision—to—subsidize—residentd\ resident who
beeemebecomesfinancially unable to pay—theihis or her
monthly care feesshall be subsidizedprovided -that the
resident’s financial need—diddoes not arise from—the
action by the residentto divest -themselves—ef—theithe
resident of his or heassets.

(c) Fhe———eontinting—Continuing  care  -eentract
contracts may include—but—is—hretlimited—to,—and—need not
trelude, any of the following-#emgprovisions

(1) Prevision—for-To subsidizea resident who becomes
financially unable to pay for his or her monthly care fees
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at some future date—te—be—subsidized provisien a
continuing care contract providesfor subsidizing a
resident —s—neluded—the—felowing—provisions—may- be
tretudedit may also provide for any of the following

(A) A—stipulation—that—the The resident shall apply for
any public assistance or other aid for whioh or she is
eligible and that the provider may applgr assistanceon
behalf of the resident.

(B) A—-stiptlation—that—the—previder——shall-The
provider’s decision shall be the final and conclusive
determintng—body—of regarding any adjustments to be
made or any action to be taken regarding any charitable
consideratiorte-bextended to any of its residents.

(C) Provision—for—the—The provider is entitled to
payment —er—entitlement—offor the actual costs of care
from out of any property acquired by the resident
subsequent to —theany adjustment—as—previded— in
subparagraph—B) extended to the resident under
paragraph (1) or from any other property -ret—diselesed
by of the resident—at—any—timwhich the resident failed to
disclose

(D) Provision—that—the-The provider may pay the
monthly premium of the resident's health insurance
coverage under—medicardledicare to ensure that—such
thosepayments will be made.

(E) Prevision—that—the- The provider may receive an
assignment from the resident of the right to apply for and
to receive such benefits, for and on behalf of the resident.

(F) Prevision—that—the The provider is not responsible
for the costs of furnishing the resident with any services,
supplies, and medication, when reimbursement is
reasonably available from any governmental agencyr
any private insurance

(G) Any refund due to the resident at the termination
of the continuing care contract may be offset by any prior
subsidy to the resident by the provider.

(2) Previsions—whieh-To limit responsibility for costs
associated with the treatment or medication of an ailment
or illness existing prior to the date of admission. In such
cases, the medical or surgical exceptions, as disclosed by
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the medical entrance examination, shall be listed in the
continuing care contract or ir—th& medical repor;—whieh
may—be attached to and made a part of the continuing
care contract.
(3) Legal remedies which may be—appled—ir—case
available to the provider if the resident makesny
material misrepresentation or omission pertaining the
resident'sassets or health-has-beenmadeby-theresident
(4) A clause which restricts transfer or assignments of
the resident’s rights and privileges under a continuing
care contract—beeause die tothe personal nature of the
continuing care contract.
(5) A clause for the protection of the—previder in
' isiprovider’s ability to waive

any a residents breachof the terms or provisions of the
continuing care contract in specific instances—where the
restdent—has—breached—the—econtroing—ecare—eentract
without rehrguishment—of relinquishing its right to insist
upon full compliance by the resident with al—ef—the—ether
terms or provisiong the contract

(6) Prevision—for—the—reimbursement—efA provision
that the resident shall reimburse the provider fany
uninsured loss or damageto the resident’s unit,beyond
normal wear and tear—suffered—by—the—provider—as the
resuit—of resulting from the resident'scarelessness or
negligence-enthe-part-oftheresident

(7) Prevision—A provision that the resident agrees to
observe the off-limit areas of the continuing care
retirement community—asdesignated by the provider for
safety reasons—Hewever—thEhe provider shall may not
attempt—to—abselve—itselinclude any provisionin the a

continuing care contracthat absolves the providefrom
liability for its negllgence—by—aﬂy—s{a%emem—te—that—effect

(8) Prevision—A provision for the subrogation to the
provider of the resident’s rights in the case of injury to a
resident caused by the acts or omissions of a third party,
or for the assignment of the resident’s recovery or
benefits in this case to the provideto the extent of the
value of the goods and services furnished by the provider
to or on behalf of the resideas a result of the injury

98



SB 2077 — 98 —

NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

WWWWwwww
~NoO o~ WNE

w
(o]

(9) Previston-A provision for a lien on any judgment,
settlement, or recovery for any additional expense
incurred by the provider in caring for the resident as a
result of injury.

(10) Previston—A provision that requires theresident’s
cooperation —ef—the—resident—in—assistiagd assistancein
the diligent prosecution of any claim or action against any
third party.

(11) Previston—A provision for the appointment of a
conservator or guardian by a cour—ef—cempetavith
jurisdiction in the event a resident becomes unable to
handle his or her personal or financial affairs.

(12) Prevision—that—in—the—evenA provision to allow
a provider whose property is tax exempt—is—eguired to
pay, to charge the resident on a pro rata bagsoperty
taxes, or in-lieu taxes, the—addttten&l—eests—%ﬂ—be—eharged

to—the—resident—en—a—pro—rata—bagovider is required to
pay

(13) -Other—proevisions-Any other provision approved
by the department.

(d) 5-A copy of the resident's—bi—ofrights as
described in Sectier—3++1.8771.7 shall be attached to
every continuing care contract.

2>

(e) A copy of the current audited financial statement
of the provider shall be attached to every continuing care
contract. For a provider whose current audited financial
statement does not accurately reflect the financial ability
of the prowder to fqu|II the continuing care contract

ntobligations, the financial
statement attached to the continuing care contraball
include -supplemental—-statements—er—attachments—  that
diseloeseall of the following:

(1) A disclosure thatthe reserve requirement has not
yet been determined or met, and that entrance fees will
not be held in escrow.

(By—That
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(2) A disclosure thatthe ability to provide the services
promised in the continuing care contract will depend on
successful compliance with the approved financial plan.

(3) A copy of theapproved financial plan for meeting
the reserve requirements.

te)-

(4) Any other supplemental statements or
attachments necessary to accurately represent the
provider’s financial ability to fulfill its continuing care
contract obligations.

() A schedule of the average monthlyare fees —fer

nicharged to residents
for each type of residential living unfor each of the five
years preceding execution of the continuing care
contract shall be attached to every continuing care
contract. —Fhis The provider shall update thisschedule
shall-be—updatedannually at the end of each fiscal year.
If the continuing care retirement community has not
been in existence for five years, the information shall be
provided for each of the years the continuing care
retirement community has been in existence.

(g) If any continuing care contract provides for a
health insurance policy for the benefit of the residehg
provider shall attach to the continuing care contraat
binder wnder complying with Sections 382 and 382.5 of
the Insurance Code—shall—be—attached—te—the—eentinuing
eare-eontract

(h) The provider shall attach to every continuing care
contract a completed form in duplicate, captioned
“Notlce of eanedb%reﬂ—shau—be—a&aehed—te—every

tidgancellation.” The
— form shall be easily detachable and shall contain, in at
least 10-point boldface type, the following statement:
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N
o

“NOTICE OF CANCELLATION” (date)

{Enter-date-of-transaction)

Your first date of occupancy under this contract.is:

¥eu

“You may cancel this transaction, without any penalty
within 90 calendar days from the above date.

If you cancel, any property transferred, any payments
made by you under the contract, and any negotiable
instrument executed by you will be returned within 14
calendar days after making possession of the living unit
available to the provider—ard—anyAny security interest
arising out of the transaction will be canceled.

If you cancel, you are obligated—fdo pay a reasonable
processing fee to cover costs atod pay for the reasonable
value of the services received by you from the provider
up to the date you canceled or made available to the
provider the possession of any living unit delivered to you
under this contract, whichever is later.

If you cancel, you must return possession of any living
unit delivered to you under this contract to the provider
in substantially the same condition as whern—reeeiyed
took possession

Possession of the living unit must be made available to
the provider within 20 calendar days of your notice of
cancellation. If you fail to make the possession of any
living unit available to the provider, then you remain
liable for performance of all obligations under the
contract.

To cancel this transaction, mail or deliver a signed and
dated copy of this cancellation notice, or any other
written notice, or send a telegram

to

(Name of provider)
at

(Address of provider’s place of business)
not later than midnight of (date).
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| hereby cancel this
transaction

Fransteror’s—sighatdre)
(Resident or
transferor’s signature)”

SEC. 51. Section 1788.2 of the Health and Safety Code
is amended to read:

1788.2. (a)—Fhe-A continuing care contract may be
canceled without cause by written notice from either
party, within 90 days from the date of the—transaction
resident’s initial occupancy

(b) For -beth—equity—and—neonequity—proejectsall
continuing care contracisdeath of the residenbefore or
during the cancellation period shall constitute a
cancellation of the continuing care contract under
subdivision (a), unless- athe continuing care contract
includes specific provisions otherwise.

(c) The cancellation period and thassociated refund
of obligations-asseciated-therewghall apply as follows:

(1) To all executed continuing care contracts—exeeuted
t—eonjuneton—with—en—eeuity —eontinding—eare—retirement
cemmunities regarding a wunit in a continuing care
retrement community that is not an equity continuing
care retirement community

(2) To continuing care contracts executed in
conjunction with a purchase of an equity interest from a
provider but not to continuing care contracts executed in
conjunction with sales of an equity interest by one
transfererresidentto another.

(d) The following fees may be chargedbefore or
during the 90-day cancellation period:

(1) If possession of the living unit in a—nrereguity
projeet continuing care retirement community that is
not an equity continuing care retirement community
returned to the provider in substantially the same
condition as when received, thesident’s only -ebligatien
treurred—by—the—residentobligations shall be to pay a

reasonable fee to cover costs atal pay the reasonable
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value of services rendered pursuant to the canceled
continuing care contract.

(2) Equity project providers may impose a—transfer
resale fee on sellers. For contracts entered into after

January 1, 1996,—these—transfer—fees—are—subjeet—to the
coHowinelimitations:

A Ypen upon the cancellation of a continuing care
contract executed in conjunction with the purchase of an
equity interest from the provider, the provider may
charge a—transferesale fee not to exceed the excess of the
gross resale price of the equity interest over the purchase
price paid by the—transterer—for—the—interastident or on

resale fee shall—be—m—g%ea%er—thmceed’the sum of 10

percent of either the original or resale price of the equity
interest and 100 percent of the excess if any, of the gross
resale price of the equity interest over the purchase price
paid by the—transferoresident or on behalf of the resident
for the interesif either of the following applies:

(1) The continuing care contract involved the
purchase of an equity interest from the provider and is
terminated after the cancellation period

(2) The continuing care contract involved the
purchase of an equity interest from another resident and
is terminated at any time.

() For purposes of this section, “gross resale price”
means the resale price before any deductions—fer—transfer
resale fees, transfer taxes, real estate commissions,
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periodic fees, late charges, interest, escrow fees, or any
other fees incidental to the sale of real property.

(g) This sectioa—shallmay not be construed to limit the
provider’s ability to withhold delinquent periodic fees,
late charges, accrued interest, or assessments from the
sale proceeds, as provided by the continuing care
contract or the real estate documents governing the
equity-faetity continuing care retirement community

SEC. 52. Section 1788.4 of the Health and Safety Code
is amended to read:

1788.4. (a)-Exeept—during-During the cancellation
period—any the provider shall pay all refunds -due

HcH paid
owed to a residentithin 14 calendar days after a resident
makes possession of the living unit available to the
provider.,

(b) After the cancellation period, any refunds due to
a resident under a continuing care contract shall be paid
within 14 calendar days after a resident makes possession
of the living unit available to the provideor—within 90
calendar days after—eaneellationgeath, or receipt of
notice of termination, whichever is later.

(b)-

(c) In nonequity projects, if the—previder—terminates
the continuing care contracts canceled by either party
during the cancellation period or terminated by the
provider after the cancellation peripd the -transferor
shall resident shall be refunded the difference between
the total amount of entrance, monthly, and optional fees
paid and the amount used for care of the resident.

tey-When . iy

(d) If a resident has paidadditional fees—have—been
patd amounts for—unit upgrades, —these—eharges—shall
amertize—at—the—same—rate—as—the—entrance—fee:

- The
transferor——shall—be——refunded special  features, or
modifications to the living wunit and the provider
terminates the resident's continuing care contract, the
provider shall amortize those additional amounts at the
same rate as the entrance fee and shall refuile
unamortized balande the resident
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(e) A lump sum payment to a resident after
termination of a continuing care contract that is
conditioned upon resale of a unit shall not be considered
to be a refund and may not be characterized or advertised
as a refund. The lump sum payment shall be paid to the
resident within 14 calendar days after resale of the unit.

SEC. 53. Section 1789 of the Health and Safety Code
is amended to read:

1789. (a)-Prepesed———~changes——of———~entity—name,

A provider shall notify the
department and obtain its approval before making any
changes to any of the following: its name; its business
structure or form of doing business; the overall
management  of  its continuing care retirement
community; or the terms of its financing

(b) The provider shall give written notice of proposed
changes to the department—e—less—than least 60
calendar days—prier—tan advance ofmaking the changes
described in this section

(c) This notice requirement does not apply to routine
facility staff changes.

(d) Within 10 calendar days of submitting notification
to the department of any proposed changes under
subdivision (a), the provider shall notify the resident
association of the proposed changes in the manner
required by subdivision (e) of Section 1779.

SEC. 54. Section 1789.2 of the Health and Safety Code
is amended to read:

1789.2. (a)-Ary—A provider -centemplating—-ecapital
frranehg—that—weould—entatla—mertgage—er—deed—eftrust for

to a

hick o "
continding—ecare—eentractshall provide the department
with written -retification notice at least 90 calendar days

prior to -+he—exeeution—of—the—propoesedlosing any
transaction—which—includes—all—ofthe—followinthat results
in an encumbrance or lien on a continuing care
retirement community property or its revenues.
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(b) The written notice required by this section shall
include all of the following:

(1) A description of the terms and amount of the
proposed transaction.

(2) An analysis of the sources of funds for repayment
of principal and interest.

(3) An analysis of the impact of the proposed
transaction on monthly care fees.

(4) An analysis of the impact that the—eentemplated
proposed encumbrance—et—eal—prepertyvould have on
assets available for statutory reserves required by Section
1792.2, and refund reserves required by Section 1793.

r

(c) Within seven calendar days of receipt of notice of
proposed changes, the department shall acknowledge
receipt of the notice in writing.

(d) Within 30 calendar days following its receipt of the
notice, the department shall inform the provider in
writing whether additional materials are required to
evaluate the transaction.

(e) Within 90 calendar days following its receipt of
additional materials, the department shall inform the
provider of its approval or denial of the proposed
transaction.

() Providers shall not execute the proposed —eapital
financia—transaetionstransaction for which notice has
been given pursuant to subdivision (ayithout the
department’s written authorizatior—e+r—untilnless either
the 30-day response period dhe 90 calendar day period
for—-departmental the department's review of the
provider’s requesthas expired without any response by
the department

(g) If the department determines that the proposed
eapital financial transaction will materially increase
monthly care fees or impair the provider's ability to
maintain required reserves, the department-may+refuse

(1) Refuseo approve the transactien+ay+ecord

(2) Record a notice of lien on the provider's property
pursuant to Section 1793:1%fter notifying the provider

98



SB 2077 — 106 —

NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

WWWWwwww
~NoO o~ WNE

wW W
© 00

40

and giving the provider an opportunity to withdraw the
planned transactien;-e+take

(3) Take both actions andany other action that it
determines —to—be—inis necessary to protecthe best
interest of the residents.

(h) Within 10 calendar days of submitting notification
to the department of any proposed encumbrance to the
community property, the provider shall notify the
resident governing body or association of the proposed
encumbrance in the manner required by subdivision (e)
of Section 1779.

SEC. 55. Section 1789.4 of the Health and Safety Code
is amended to read:

1789.4. (a)-Ary-A provider -whe—prepeses—te—sell- or
transfer—ownership—offor a continuing care retirement

community -to—anether—paityshall obtain approval from
the department before consummating— tlaey sale or

transfer of the continuing care retirement community or
any interest in that community, other than sale of an
equity interest in a unit to a resident or other transferor

(b) The provider shall —submit provide written
neotification notice to the department at least— 9020
calendar days prior to—exeedtion- afonsummating the
proposed transaction—Fhe-retification-shall

(c) The notice required by this section shaiclude all
of the following:

(1) {dentificatien—The  identity of the -prepesed
purchaser.

(2) A description of the terms—and—ameunt of the
transfer or sale, includingthe -prepesed—transactionales
price.

(3) A plan -detailing—how—fulfilment—of for ensuring
performance of the existing continuing care contract
obligations-willHbe-ensured

(d) The provider shall give written notice to all
continuing care contract residents and—subseribers 60
depositors 120calendar days prior to the sale or transfer.
The notice shalHnretldddo all of the following:

(1) A-deseription-efDescribethe parties.

98



NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

wWwww
rOWNBE

wWww
~N O o1

HWW
O O

— 107 — SB 2077
(2) A—-deseription—eof-Describe the proposed sale or

transfer.

(3) A—deseription—eot—Describe the arrangements for

fulfilling continuing care contract obligations.

(4) A—deseription—of Describe options available to any
subseriber depositor or resident who does not wish to
have his or her contract assumed by a new provider.

(5) An—Include an acknowledgment of receipt of the
notice to be signed by the resident.

@—m—the—absenee—ef—the—s&bsmu%ieﬁ—ef—a—ﬁew—legal

(e) Unless a new provider assumes all of the
continuing care obligations of the sellingrovider at the
close of the sale or transfethe selling provider shall set
up a trust fund or secure a performance bond to ensure
the fulfilment of all its continuing care contract
obligations.

() The -rew—ewner purchaser shall make applications
for, and obtain the appropriate licenses and certificate

of authority -and—apprepriate—licensedefore executing
any continuing care contraeis;—er—previding—eare or

ngr assuming the
selling prowders contlnumg care contract obligations

SEC. 56. Section 1789.6 of the Health and Safety Code
is amended to read:

1789.6. -Al—prewviders— A provider shall record —and
mairtain with the county recordera “Notice of Statutory
Limitation on Transfer” for each communityas required
by paragraph—24)1) of subdivision {a)(aa) of Section
1779.4and Section 1786

SEC. 57. Section 1789.8 of the Health and Safety Code
is amended to read:

1789.8. Each provider shall obtain and maintain in
effect insurance or a fidelity bond for—argach agent or
employee, who, in the course of his or her agency or
employment, has access to any substantial amount of
funds. This requirement is separate from the bonding
requirements of—Residential—Care—Facilitgsidential care
facility for the-Elderyelderly regulations.
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SEC. 58. Section 1793.5 of the Health and Safety Code
is amended to read:

1793.5. (a)-Any—An entity that -sells—-depesit
s&bser—ip%i&qs—prepesirngaccepts deposits and proposés

promise to provide care without having a current and

valid permit to -sell—depesi—subseriptiorsccept deposits

is guilty of a misdemeanor.

(b) Ary—An entity -which—sells—depesit—subseriptions
that accepts depositend fails to place any—eensideration
deposit received into an escrow accourRt—purstant am
required bythis chapter is guilty of a misdemeanor.

(c) Ary—An entity whieh that executes a continuing
care contract without holding a current and valid
provisional certificate of authority or firal certificate of
authority is guilty of a misdemeanor.

(d) Any—An entity that abandons—ha continuing care
retirement community or —the—entity'sits obligations
under a continuing care contraet—pursoant—te—subdivision
6, is guilty of a misdemeanor—Anjn entity —vielation
of that violates this section shall be liable to the injured
resident for treble the amount of damages assessed in any
civil action brought by or on behalf of the resident in any
court having proper jurisdiction. The court may, in its
discretion, award all costs and attorney fees to the injured
resident, if that resident prevails in the action.

(e) Each violation of subdivision (a), (b), (c), or (d)
is subject to a fine not to exceed ten thousand dollars
($10,000), or by imprisonment in the county jail for a
period not to exceed one year, or by beth—the—fire and
= t

() Ary—An entity that issues, delivers, or publishes, or
as manager or officer or in any other administrative
capacity, assists in the issuance, delivery, or publication of
any printed matter, oral representation, or advertising
material which does not—eenferm— t@omply with the
requirements of this —seetionchapter is guilty of a
misdemeanor.

(g) Ary—A violation of subdivision (f)—shalby an entity
will constitute cause for the suspension of all and any
licenses, permits, provisional certificates of authority, and
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certificates of authority issued te—suc¢hat entity by any
agency of the state.

(h) Any—A violation under this sectior—shal- be an act
of unfair competition as defined in Section 17200 of the
Business and Professions Code.

SEC. 59. Section 1793.6 of the Health and Safety Code
is amended to read:

1793.6. (a) The department may issue citations
pursuant to this section containing orders of abatement
and assessing civil penalties against any entiy- ittt
violates Section 1771.2 or 1793.5.

(b) If upon inspection or investigation, the
department has probable cause to believe that an entity
is violating Section 1771.2 or 1793.5, the department may
issue a citation to that entity. Each citation shall be in
writing and shall describe with particularity the basis of
the citation. Each citation shall contain an order of
abatement. In addition to the administrative fines
imposed pursuant to Section 1793.27,—a—previder In
violatien—of an entity that violatesthe abatement order
shall be liable for—an—assessment afcivil penalty in the
amount of two hundred dollars ($200) per day for
violation of the abatement order.

(c) The civil penalty authorized in subdivision (b)
shall be imposed -H—an—uneertified—faeility continuing
care retirement community is operated without a
provisional certificate of authority or certificate of
authority and the operator refuses to seek a certificate of
authority or the operator seeks a certificate of authority
and the application is denied and the operator continues
to operate the —uneertificated—rfaeilitycontinuing care
retirement community without a provisional certificate
of authority or certificate of authority unless other
remedies available to the department, including
prosecution, are deemed more—effectiappropriate by
the department.

(d) Service of a citation issued under this section may
be made by certified mail at the last known business
address or residence address of the entity cited.

98



SB 2077 — 110 —

NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

wWwww
rOWNBE

wWww
~N O o1

HWW
O O

(e) Any—entity—served—with-Within 15 days after

service of a citation under this sectipnan entity may
appeal in writing to the department—a—wrtirg—within—15
i i fratiomith respect to
the violations alleged, the scope of the order of
abatement, ahe amount of civil penalty assessed.

() If the entity cited fails without good cause to appeal
in writing to the department—r—writingvithin 15 business
days after service of the citation, the citation shall become
a final order of the department. The department may
extend the 15-day period for good cause, to a maximum
of 15 additional days.

(g) If the entity cited under this section makes a timely
appeal of the citation, the department shall provide an
opportunity for a hearing. The department shall
thereafter issue a decision, based on findings of fact,
affirming, modifying, or vacating the citation or directing
other appropriate relief. The proceedings under this
section shall be conducted in accordance with the
provisions of Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government
Code, and the department shall have all the powers
granted therein.

(h) After exhaustion of the review procedures
specified in this section, the department may apply to the
appropriate superior court for a judgment in the amount
of the civil penalty and an order compelling the cited
entity to comply with the order of abatement. The
application, which shall include a certified copy of the
final order of the department shall be served upon the
cited entity who shall have five business days—within
which to file that entity’s response in writing in the
superior cours—this This period may be extended for
good cause. Failure on the part of the cited entity—to so
respond shall constitute grounds for entry of a default
judgment against that entity. In the event a response is
timely filed in superior court, the action shall have
priority for trial over all other civil matters.

(i) Notwithstanding any other provision of law, the
department may waive part or all of the civil penalty if
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the entity against whom the civil penalty is assessed
satisfactorily completes all the requirements for, and is
issued, aprovisional certificate of authority orcertificate

of authority.

() Civil penalties recovered pursuant to this section
shall be deposited into the Continuing Care Provider Fee
Fund.

SEC. 60. Section 1793.7 of the Health and Safety Code
is amended to read:

1793.7. A permit to-—sell—deposit—subseriptiomecept
deposits a provisional certificate of authority, or a
certificate of authority shall befor a continuing care
retrement community forfeited by operation of law
when any one of the following occurs:

(@) The applicant —has—netified—the—department— that

terminates marketing—ef for the proposed continuing care
retirement community-has-beenterminated

(b) The applicant or provider surrendergo the
department its residential care facility for the elderly
license, the permit to —sell—depoesit—subseriptiorsccept
deposits provisional certificate of authority, or certificate
of authority te—the—departmenfor a continuing care
retirement community

(c) The applicant or provider sells or otherwise
transfers all or part of the continuing care retirement
community.

(d) ilihe—apphe&m—HewdeHFaﬂsﬁer—sffeek—where
the—transfer—results—r—aA change occurs in thenajority
change—in ownership of the continuing care retirement
community or the certificate of authority holder.

(e) The applicant or provider merges with another
entity.

() The applicant or entity makes a material change in
a pending application which requires a new application
pursuant to subdivision (c) of Section 1779.8.

(g) The applicant or provider moves the continuing
care retirement community from one location to another
without the department’s prior approval.

éﬂ_
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(h) The applicant  or provider  abandons the
continuing care retirement community or its obligations
under the continuing care contracts.

(i) The applicant or provider is evicted from the
continuing care retirement community premises.

SEC. 61. Section 1793.8 of the Health and Safety Code
is amended to read:

1793.8. A  Certificate  of  Authority shall be
automatically inactivated when a provider voluntarily
ceases to enter into continuing care contracts with new
residents. The provider shatotify the department of its
intention to cease entering into continuing care contracts
and shall continue to comply with all provisions of this
chapter until all continuing care—eentractuatontract
obligations have been fulfilled.

SEC. 62. Section 1793.9 of the Health and Safety Code
is amended to read:

1793.9. (a)-Oblgatens—pursuant—te—<coentnutrg—care

idein the event of
liquidation, all claims made against a provider based on
the provider's continuing care contract obligationshall
be—deemed— apreferred—elatm claims against all assets
owned by the provider—r—the—event—ef—liguidation
However, -this these preferred —elaim claims shall be
subject to any perfected cIaimS secured by—mertgage,

, , or

e%he%wrse—seeweﬂe prowders assets

(b) tr—the—event—of—liguidation—bylf the provider is
liquidated residents who have executed a refundable
continuing care contract shall—be—deemed have a
preferred claim to liquid assets held in the refund reserve
fund pursuant to Section 1793. This preferred claim shall
be superior to all other claims from residents without
refundable contracts,or any other—ereditor creditors If
this fund and any other available assets are not sufficient
to fulfill the refund obligations,each resident shall be
distributed a proportionate amount othe refund reserve
funds -shall—be—distributed—to——cach—resident—in  a

propertionate—ameunt, determined by dividing the
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amount of each resident's refund due by the total refunds
due and multiplying that percentage by the total funds
available.

(c) For purposes of computing the reserve required
pursuant to Sections 1792.2 and 1793, the liens required
under Section 1793.15—shalare not required to be
deducted from the value of real or personal property.

SEC. 63. Section 1793.11 of the Health and Safety
Code is amended to read:

1793.11. (a) Any transfer of money or property,
pursuant to a continuing care contract found by the
department to be executed in violation of this chapter, is
voidable at the option of the transferor for a period of 90
days from the execution of the transfer.

(b) Any deed or other instrument of conveyance shall
contain a recital that the transaction is made pursuant to
rescission by the resident within 90 days from the date of
first occupancy.

(c) No action may be brought for the reasonable value
of any services rendered between the date of transfer and
the date the—transferoresident disaffirms the continuing
care contract.

(d) With  respect to real property, the right of
disaffrmance or rescission is conclusively presumed to
have terminated if a notice of intent to rescind is not
recorded with the county recorder of the county in which
the real property is located within 90 days from the date
of exeeutton—et—the—conveyance—by—the—transfefost

of-the-transter.

(e) Ary—A transfer of-a—sum—ofmoney or property, real
or personal, to anyone pursuant to a continuing care
contract that was not approved by the department is
voidable at the option of the department or transferor or
his or her assigns or agents.
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() Ary—A transaction determined by the department
to be in violation of this chapter is voidable at the option
of the transferoresidentor his or her—asstghassigneesor
agents.

SEC. 64. Section 1793.13 of the Health and Safety
Code is amended to read:

1793.13. (a)thr—etther—et—the—tolowmg——sHuatiens— the
The department may require—tha provider to submit

e i . i by

the
|t. financial plan, if
either of the following applies:

(1) H¥—a—A provider fails to file-ana complete annual
report as required by Section 1790.

(2) At—any—ether—time—when—theThe department has
reason to believe that the provider is insolvent, is in
imminent danger of becoming insolvent, is in a financially
unsound or unsafe condition, or that its condition is such
that it may otherwise be wunable to fully perform its
obligations pursuant to continuing care contracts.

(b) A provider shall submit its financial plan to the
department within 60 days following the date of the
departments request. The financial plan shall explain
how and when the provider will rectify the problems and
deficiencies identified by the department.

(c) The department shall approve or disapprove the
plan within 30 days of its receipt.

(d) If the plan is approved, the provider shall
immediately implement the plan.

(e) If the plan is disapproved, or if it is determined that
the plan is not being fully implemented, the department
may, after consultation with and upon consideration of
the recommendations of the Continuing Care—Centracts
Advisory Committee, consult with its financial
consultants to develop a corrective action plan at the
provider’s expense, orrequire the provider to obtain new
or additional management capabilitapproved by the
departmentto solve its difficulties. A reasonable period,

98



NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

wWwww
rOWNBE

wWww
~N O o1

HWW
O O

— 115 — SB 2077

as determined by the department, shall be allowedoto
the reorganized management to develop a plan which,
subject to the approval of the department and after
review by the committee, will reasonably assure that the
provider will meet its responsibilities under the law.

SEC. 65. Section 1793.15 of the Health and Safety
Code is amended to read:

1793.15. (a) When necessary to secure— then
applicant's or a provider's performance of —all its
obligations -ef—the—applicant—er—provideto—transferors
depositors or residents the department may record a
notice or notices of lien on behalf of the—transferors
depositors or residentsFrom the date of recording, the
lien shall attach to all real property owned or acquired by
the provider during the pendency of the lien, provided
such property is not exempt from the execution of a lien
and is located within the county in which the lien is
recorded. The lien shall have the force, effect, and
priority of a judgment lien.

(b) The department may record a lien on any real
property owned by the provider if the provider's annual
report indicates the provider has an unfunded statutory
or refund requirement. A lien filed pursuant to this
section shall have the effect, force, and priority of a
judgment lien filed against the property.

(c) The department shall file a release of the lien if the
department—deemgletermines thatthe lien is no longer
necessary to secure theapplicant's or providers

performance of —allits obligations —-ef—the—appheant—or
providerto the-transfererdepositors or residents

(d) Within 10 days following the department’s denial
of a request for a release of the lien, tlapplicant or
provider may file an appeal towith the departmert—rem

lien

(e) The departments final decision shall be subject to
court review pursuant to Section 1094.5 of the Code of
Civil Procedure, upon petition of the applicant or
provider filed within 30 days of service of the decision.
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SEC. 66. Section 1793.17 of the Health and Safety
Code is amended to read:

1793.17. (a) When necessary to secure the interests
of transferers depositors or residents the department
may require that the applicant or provider reestablish an
escrow account, return previously released moneys to
escrow, and escrow all future entrance fee payments.

(b) The department may release funds from escaswv
it deems appropriate or terminate the  escrow
requirement when it -deemsdetermines thatthe escrow
is no longer necessary to secure the performance of all
obligations of the applicant or provider te—the—transferors
depositors or residents

SEC. 67. Section 1793.19 of the Health and Safety
Code is amended to read:

1793.19. The civil, criminal, and administrative
remedies available to the department pursuant to this
article are not exclusive and may be sought and employed
by the department, in any combination —deemed

' tenforce this chapter.

SEC. 68. Section 1793.21 of the Health and Safety
Code is amended to read:

1793.21. The department, in its discretion, may
condition, suspend, or revoke any permit to—sel—deposit
subseriptions accept deposits provisional certificate of
authority, or certificate of authority issued under this
chapter if it findsthat any -ere—er—mereof the following
apply to the applicant or provider

(a) Mielatien—by—the—provider—of The applicant or
provider violated this chapter or the rules and regulations
adopted under this chapter.

(b) Aidirg,—abetting-The applicant or provider aided,
abetted or—permiting permitted the violation of this
chapter or the rules and regulations adopted under this
chapter.

(c) Suspenster—er—+revecaton—oef—the—heense—eof the
provider—The provider's or applicant's license was
suspended or revoked pursuant to the licensing
provisions of Chapter 2 (commencing with Section 1250)
or Chapter 3.2 (commencing with Section 1569).
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(d) Material—The provider or applicant made a
material misstatement, misrepresentation, or fraud in
obtaining the permit to—sel—depoesit—subseriptioascept
deposits provisional certificate of authority, or certificate
of authority.

(e) Pemenstrated—The provider or applicant
demonstrated #&ck of fithess or trustworthiness.

() Fraudwlent-The provider or applicant engaged in
any fraudulent or dishonest practices of management in
the conduct of business.

(g) Misapprepriation,—~conversion-The  provider or
applicant misappropriated, convertedor—withhelding—of
withheldmoneys.

(h) Refusal—by—the—provider After request by the
department for an examination, access to records, or
information, the provider or applicant refusedo be
examined or to produce its accounts, records, and files for
examination, or—refusalby—any—etits—efficersfused to
give information with respect to its affajroor refusedto
perform any other legal obligations—as—te—suddated to
an examinatior;-whenregquired-by-the-department

(i) Fhe—previders—The providers or applicant’s
unsound financial conditien-eruse. of

() The provider or applicant usedsuch methods and
practices in the conduct of business as to render further
transactions by the provideor applicant hazardous or
injurious to the public.

(k) The provider or appllcant failedo maintain —-at—all
times at least the minimum statutory reserves required
by Secthn 1792.2.

() The provider or applicant failedto maintain the
reserve fund escrow account for prepaid continuing care
contracts required by Section 1792.

(m) The provider or applicant failedto comply with
the refund reserve requirements- oftated in Section
1793.

e Failre by der
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(n) The provider or applicant failedto +ratrtain
comply with the requirements of this c_hapter for

maintaining escrow accounts for funds—as—reguired—by this
chapter

(o) The provider or applicant failedto file anh the
annual _repo_r{—as—Fequ#ed bgscribed inSection 1790.

(p) The provider or applicant violateda condition on
a its permit to accept deposits, provisional certificate of
authority, orcertificateof authority

(q) The provider or applicant failedo comply with its
approved financial and marketing plan, do secure
approval of a modified plan.

e

() The provider or applicant materially changear
deviation deviated from +he an approved plan of
operation without the prior consent of the department.

r

(s) The provider or applicant failedo fulfill-#s his or
her obligations under continuing care contracts.

ral

(t) The provider or applicant made  material
misrepresentations to depositors, prospective residents,
or residents efa continuing care retirement community.

r

(u) The provider or applicant failed to submit
proposed changes to continuing care contracts prior to
use, or-exeedtien—ofising a continuing care contract that
has not been previously approved by the department.

r

(v) The provider or applicant failedto diligently
submit materials requested by the department or
required by the statute.

SEC. 69. Section 1793.23 of the Health and Safety
Code is amended to read:

1793.23. (a) The department shall consult with and
consider the recommendations of the Continuing Care
Contraets Advisory Committee prior to conditioning,
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suspending, or revoking any permit te—sel—deposit
subseriptions accept deposits provisional certificate of

authority, or certificate of authority.

(b) The provider shall have a right of appeal to the
department. The proceedings shall be conducted in
accordance with Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government
Code, and the department shall have all of the powers
granted therein. A suspension, condition, or revocation
shall remain in effect until completion of the proceedings
in favor of the provider. In all proceedings conducted in
accordance with this section, the standard of proof to be
applied shall be by a preponderance of the evidence.

(c) The department may, upon finding of changed
circumstances, remove a suspension or condition.

SEC. 70. Section 1793.25 of the Health and Safety
Code is amended to read:

1793.25. (a) During the period that the revocation or
suspensmn actlon is pending against the permit—e sell

s accept deposits provisional
certificate of authority, or certificate of authority, the
provider shall not enter into any nedeposit agreements
or continuing care contracts—er—deposit—subseription

ts

(b) The suspension or revocation by the department,
or voluntary return of the provisional -certificate of
authority or certificate of authority by the provider, shall
not release the provider from obligations assumed at the
time the continuing care contracts were executed.

SEC. 71. Section 1793.27 of the Health and Safety
Code is amended to read:

1793.27. (a) If the department finds thany entity
has violated Section 1793.5 @ne or more grounds exist
for the—diseretionary—eondition,—revecatioconditioning,
revoklng or susgenaen—ofsuspendlnga permit te—sell

S accept deposits provisional
certificate of authority, or a certificate of authority issued
under this chapter, the department, in lieu of the
condition, revocation, or suspension, may impose a@
administrative fine upon—thean applicant or provider in
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an amount not to exceed one thousand dollars ($1,000)
per violation.

(b) The administrative fine shall be deposited in the
Continuing Care Provider Fee Fund and shall be
disbursed for the specific purposes of offsetting the costs
of investigation and litigation and to compensate
court-appointed  administrators when  continuing care
retirement community assets are insufficient.

SEC. 72. Section 1793.29 of the Health and Safety
Code is amended to read:

1793.29. In the case of any violation or threatened
violation of this chapter, the department may institute a
proceeding or may request the Attorney General to
institute a proceeding to obtain injunctive or other
equitable relief in the superior court in and for the county
in which the violatior—eeedrdhas occurred or will occuyr
or in which the principal place of business of the provider
is located. The proceeding under this section shall
conform  with  the requirements of Chapter 3
(commencing with Section 525) of Title 7 of Part 2 of the
Code of Civil Procedure, except that no undertaking shall
be required of the department in any action commenced
under this section, nor shall the department be required
to allege facts necessary to show lack of adequate remedy
at law, or to show irreparable loss or damage.

SEC. 73. Section 1793.50 of the Health and Safety
Code is amended to read:

1793.50. (a) The department, after consultation with
the Continuing Care —CentractsAdvisory Committee,
may petition the superior court for an order appointing
a qualified administrator to operate a continuing care
retirement community, and thereby mitigatéenminent
crisis situations —whereinwhere elderly residents—are—left
witheut—means—fer—theircould lose support servicesor be
moved without proper preparation, in any of the
following circumstances:

(1) The provider is insolvent or in imminent danger of
becoming insolvent.

(2) The provider is in a financially unsound or unsafe
condition.
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(3) The provider has failled to establish or has
substantially depleted the reserves required by this
chapter.

(4) A—The provider has failed to submit a@lan, as
specified in Section 1793.13—has—net-been—-approvedhby
department —orhas not approved the plan submitted by
the provider, the provider —-has—falled—to—implement—the
pltan—approved—by—the—departmenhas not  fully

implemented the plan, or the plan has not been
successful

(5) The provider is wunable to fully perform its
obligations pursuant to continuing care contracts.

(6) The residents are otherwise placed in serious
jeopardy.

(b) The administrator may only assume the operation
of the continuing care retirement community in order to
either accomplish one or more of the following:
rehabilitate the provider to enable it fully to perform its
continuing care contract obligatiens,implement a plan
of reorganization acceptable to the department,
facilitate the transition —if where another provider
assumes continuing care contract obligatipns,or
facilitate an orderly liquidation of the provider.

(c) With each petition, the department shall include
a request for a temporary restraining order to prevent the
provider from disposing of or transferring assets pending
the hearing on the petition.

(d) The provider shall be served with a copy of the
petition, together with an order to appear and show cause
why management and possession of the provider's
continuing care retirement community or assets should
not be vested in an administrator.

(e) The order to show cause shall specify a hearing
date, which shall be not less than five nor more than 10
days following service of the petition and order to show
cause on the provider.

() Petitions to appoint an administrator shall have
precedence over all matters, except criminal matters, in
the court.
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(9) At the time of the hearing, the department shall
advise the provider and the court of the name of the
proposed administrator.

(h) If, at the conclusion of the hearing, including such
oral evidence as the court—shathay consider, the court
finds that any of the circumstances specified in
subdivision (a) exist, the court shall issue an order
appointing an administrator to take possession of the
property of the provider and to conduct the business
thereof, enjoining the provider from interfering with the
administrator in the conduct of the rehabilitation, and
directing the administrator to take steps toward removal
of the ~causes and conditions which have made
rehabilitation necessary, as the court may direct.

() The order shall include a provision directing the
issuance of a notice of the rehabilitation proceedings to
the residents at the continuing care retirement
community and to other interested persons as the court
shall direct.

() The court may permit the provider to participate
in the continued operation of the continuing care
retirement community during the pendency of any
appointments ordered pursuant to this section and shall
specify in the order the nature and scope of the
participation.

(k) The court shall retain jurisdiction throughout the
rehabilitation proceeding and may issue further orders as
it deems necessary to accomplish the rehabilitation or
orderly liquidation of the continuing care retirement
community in order to protect the residents of the
continuing care retirement community.

SEC. 74. Section 1793.56 of the Health and Safety
Code is amended to read:

1793.56. (a)-Reasenable—compensation—shall—be- paid
te—the—The appointed administrator —appeinteds entitled
to reasonable compensation

(b) Costs—fer—the—~compensation—shalllThe  costs
compensating the administrator mabe Hevied charged
against the assets of the provider. Wher—facilithe
provider's assets and assets from the continuing care

98



NRPRRRPRRRPRRERRRE
CQOWOMNOUIAMWNRPROOONOUNWNER

N N
N

NN NN
OO~ w

N
~

WN N
O O

wWwww
rOWNBE

wWww
~N O o1

HWW
O O

— 123 — SB 2077

retrement community are insufficient, the department,
in its discretion, may compensate the administrator from
funds—avatable—fremthe Continuing Care Provider Fee
Fund.

(c) Any individual appointed administrator, pursuant
to Section 1793.50, shall be held harmless for any
negligence in the performance of his or her duties ted
provider shall be—rdemnified—byindemnify the -previder
administrator for all costs of defending actions brought
against him or her in his or her capacity as administrator.

SEC. 75. Section 1793.58 of the Health and Safety
Code is amended to read:

1793.58. (a) The department, administrator, or any
interested person, upon due notice to the administrator,
at any time, may apply to the court for an order
terminating the rehabilitation proceedings and
permitting the provider to resume possession of the
provider’s property and the conduct of the provider's
business.

(b) Ne—erder—shal—be—grantedhe court shall not issue
the order requestedpursuant to subdivision (a)—exeept
when unless after a full hearing, the court has
determined that the purposes of the proceeding have
been fully and successfully accomplished and that the
continuing care retirement community can be returned
to the provider's management without further jeopardy
to the residents of the continuing care retirement
community, creditors, owners of the continuing care
retirement community, and to the public.

(c) Ar—Before issuing any order terminating the
rehabilitation proceedingthe court shall be—based—upon
consider a full report and accounting by the administrator
of regarding the provider's affairs, includinghe conduct
of the provider's officers, employees, and business during
the rehabilitation and—ofthe provider’s current financial
condition.

(d) Upon issuance of an order terminating the
rehabilitation, the department shall reinstate the
provisional certificate of authority or firal certificate of
authority—and The departmentmay condition, suspend,
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or revoke the reinstated certificate only upon a change in
the conditions existing at the time of the order or a
determination upon the discoveryof facts which—H—sueh
facts—had—been—knrown—at—thetime—ofthe—erder—the—court
wodld—het—have—entered—the—order—as—determired—by the
department the department determines would have
resulted in a denial of the request for an order
terminating the rehabilitation had the court been aware
of these facts

SEC. 76. Section 1793.60 of the Health and Safety
Code is amended to read:

1793.60. (a) If at any time the department
determines that further efforts to rehabilitate the
provider would not be in the best interest of the residents
or prospective residents, or would not be economically
feasible, the—direetordepartment may, with the approval
of the Continuing Care—CentractAdvisory Committee,
apply to the court for an order of liquidation and
dissolution or may apply for other appropriate relief for
dissolving the property and bringing to conclusion its
business affairs.

(b) Upon issuance of an order directing the liquidation
or dissolution of the provider, the department shall
revoke the provider’s provisionalcertificate of authority
or final certificate of authority.

SEC. 77. Section 1793.62 of the Health and Safety
Code is amended to read:

1793.62. (a) The department, administrator, or any
interested person, upon due notice to the parties, may
petition the court for an order terminating the
rehabilitation proceedings when the  rehabilitation
efforts have not been successful, the continuing care
retirement community has been sold at foreclosure sale,
the provider has been declared bankrupt, or the provider
has otherwise been shown to be unable to perform its
obligations under the continuing care contracts.

(b) Ne—erder—shalbe—grantedhe court shall not issue
the order requested pursuant to subdivision (ajless all
of the following have occurred:
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(1) There has been a full hearing and the court has
determined that the provider is unable to perform its
contractual obligations.

(2) The administrator has given the court a full and
complete report and financial accounting signed by the
administrator as being a full and complete report and
accounting.

(3) The court has determined that the residents of the
continuing care retirement community have been
protected to the extent possible and has made such orders
in this regard as the court deems proper.

SEC. 78. No reimbursement is required by this act
pursuant to Section 6 of Article XlIlI B of the California
Constitution because the only costs that may be incurred
by a local agency or school district will be incurred
because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition
of a crime within the meaning of Section 6 of Article
X1l B of the California Constitution.

98



